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PRACTICE  COURT  REPORTS. 


TRINITY  TERM,  13th  VICTORIA. 


Present — Hon.  A.  McLean,  Judge  Court  Com.  Pleas . 


Keefer  v.  Hawley. 

Jurat  stating  that  two  deponents  (naming  them),  were  sworn,  is  a suffi- 
cient compliance  with  the  rule  of  court.  Motion  on  the  2nd  of  Sep- 
tember to  set  aside  a ca.  sa.  on  which  a party  was  arrested  on  the  6th 
of  August,  not  too  late. 

Where  a writ  of  ca.  sa.  in  debt  has  been  issued  in  a judgment  in  assump- 
sit, and  the  said  writ  has  not  been  endorsed  as  required  by  the  rule  of 
court,  it  may  be  amended  by  making  it  correspond  with  the  judgment, 
and  by  making  the  necessary  endorsement  thereon,  on  payment  of  the 
costs  of  the  application  to  set  aside  the  writ. 

The  defendant  has  moved  to  set  aside  the  writ  of  ca.  sa. 
in  this  cause  with  costs,  and  to  discharge  him  out  of  cus- 
tody, on  the  ground  that  the  ca.  sa.  is  in  debt  and  the  judg- 
ment in  assumpsit,  and  that  the  ca.  sa.  is  not  endorsed  a& 
required  by  the  rule  of  court  made  in  that  behalf. 

In  support  of  this  motion  an  affidavit  of  the  defendant 
and  of  his  attorney,  Mr.  Alex.  Gibb,  has  been  filed,  together 
with  a sworn  copy  of  the  ca.  sa.  and  an  affidavit  that  the 
judgment  on  which  the  ca.  sa.  issued  is  in  assumpsit. 

The  plaintiff’s  counsel  objects  to  the  first-mentioned 
affidavit  on  account  of  the  alleged  insufficiency  of  the 
jurat  in  not  stating  that  the  deponents  have  been  sever- 
ally sworn,  the  affidavit  being  made  by  the  parties  each 
for  himself,  and  the  jurat  stating  that  Andrew  Hawley 
and  Alexander  Gibb  were  sworn,  &c.  In  support  of  this 
preliminary  objection,  the  case  of  Pardoe  v.  Terri tt 
(5  M.  & Gr.  291),  and  the  case  of  Frost  v.  Hayward 
(10  M.  & W.  673),  were  cited.  , In  the  former  case 
the  jurat  to  a joint  affidavit  merely  stated,  “ sworn 
at  Clare,  in  the  county  of  Suffolk,”  &c.,  being  read  over 
to,  and  fully  understood  by  the  two  deponents,  but  it  did 
not  specify  as  in  this  case  that  the  two  deponents  were 
1 Prac.  4 
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sworn,  nor  were  their  names  mentioned  in  conformity  with 
the  rule  of  court  then  in  force,  of  Easter  Term  31  Geo.  III. 
4 T.  R.  284.  In  the  case  in  10  M.  & W.  673,  the  affidavit 
was  stated  to  be  sworn  before  a master  in  chancery,  and 
the  objection  was  that  it  did  not  appear  to  be  sworn  before 
a commissioner ; and  the  court  held  that  though  the  master 
in  chancery  was  in  fact  a commissioner,  they  could  not 
take  judicial  notice  of  the  names  of  their  own  officers,  a 
decision  which  has  not  been  adopted  as  a guide,  but  has 
been  expressly  overruled  in  several  cases  in  this  province. 
It  is  plainly  stated  that  Andrew  Hawley  and  Alex.  Gibb 
were  sworn  to  the  affidavit,  and  though  it  would  have  been 
more  correct  to  have  stated  that  they  were  severally  sworn, 
inasmuch  as  each  swears  for  himself  to  a particular  part 
of  the  affidavit,  yet  if  each  were  sworn  to  the  whole  I do 
not  know  that  any  objection  would  lie  on  the  score  of 
swearing  to  too  much.  I think  the  statement  in  the  jurat 
is  a sufficient  compliance  with  the  rule  of  court,  and  that 
no  inference  can  be  drawn  from  it  that  only  one  of  the 
parties  may  have  been  sworn,  as  might  be  the  case  if  it 
had  stated  in  general  terms  “ sworn  before  me,”  &c.  It  is 
also  objected  that  the  defendant  is  now  too  late  in  this 
application,  that  the  arrest  being  made  on  the  6th  August 
on  a writ  returnable  the  first  day  of  last  term,  and  this 
application  being  made  on  the  2nd  September,  nearly  a 
month  after  the  arrest,  comes  too  late.  If  this  were  an 
ordinary  proceeding  in  a cause,  and  that  something  still 
remained  to  be  done,  there  might  be  something  in  the 
objection,  because  the  plaintiff  might  be  prejudiced  by  the 
delay,  but  a prisoner  in  close  custody  on  execution  cannot 
be  too  late  in  moving  against  the  insufficiency  or  irregu- 
larity of  the  process  under  which  he  is  detained  in  custody. 
In  such  a case  there  has  been  nothing  to  amount  to  a 
waiver  of  any  objection  that  may  exist,  and  the  delay  can 
only  have  operated  against  himself.  The  affidavit  being 
sufficient  and  the  application  in  time,  the  question  then 
arises,  must  the  writ  and  proceedings  under  it  be  set  aside, 
or  can  the  writ  be  amended  and  the  endorsement  thereon, 
so  as  to  make  the  writ  correspond  with  the  judgment,  and 
the  endorsement  with  the  requisites  of  the  rule  of  court.  It 
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was  admitted  by  Mr.  Eccles  on  the  argument  that  these 
amendments  might  be  made  on  payment  of  costs.  The 
cases  Kirk  v.  Dolby,  6 M.  & W.  636;  Green  et  al.  Assignees 
of  Ashley  v.  Kettleby,  6 M.  & W.  731 ; Plock  et  al.  v.  Pa- 
checo, 9 M.  & W.  341,  and  Taylor  v.  Whitworth,  477 ; and 
cases  in  our  own  courts,  show  that  the  amendments  may 
be  made  as  moved  for  by  the  plaintiff’s  counsel. 

The  order  will  therefore  be,  that  the  plaintiff  have  leave 
to  amend  bis  writ  of  ca.  sa . pursuant  to  his  motion,  on  pay- 
ment of  the  costs  of  the  application  to  set  aside  the  writ. 

Davidson  v.  Lowry. 

Motion  to  make  rule  absolute  for  judgment  as  in  case  of  a nonsuit,  for 
not  proceeding  to  trial  pursuant  to  notice. 

Where  a plea  concluding  to  the  country,  with  a demand  of  replication 
endorsed  thereon,  was  served  on  the  13th  of  December,  and  not  replied 
to  until  the  30th  of  August  following : Held,  that  the  defendant  could 
not  move  a rule  absolute  for  judgment,  as  in  case  of  a nonsuit,  for 
plaintiff’s  not  proceeding  to  trial  pursuant  to  a notice  of  trial,  served . 
before  the  service  of  the  replication. 

This  application  is  made  on  the  usual  affidavit,  that 
issue  was  joined  and  notice  of  trial  given  for  the  last 
assizes  and  not  countermanded,  and  that  the  cause  was 
not  brought  down  to  trial  pursuant  to  notice.  The  affi- 
davit states  that  issue  was  joined  on  the  13th  day  of  De- 
cember last.  On  shewing  cause,  the  plaintiff’s  counsel 
filed  the  affidavit  of  Mr.  Stanton,  the  attorney  for  plaintiff, 
in  which  it  is  stated  that  issue  was  not  joined  in  this  cause 
until  the  13th  day  of  August  last ; that  the  defendant  s 
plea  and  the  demand  of  replication  endorsed  thereon  were 
served  on  the  13th  December  last,  and  not  replied  to  until 
the  30th  of  August.  There  is  an  express  contradiction  as 
to  the  fact  of  the  cause  being  at  issue,  arising  from  the 
different  views  of  the  respective  attorneys  as  to  the  period 
when  a cause  must  be  considered  at  issue.  On  the  part  of 
defendant’s  attorney,  the  cause  is  assumed  to  be  at  issue 
when  a plea  was  filed  concluding^  to  the  country  ; and 
the  plaintiff  seems  evidently  to  have  entertained  the 
same  view  when  the  notice  of  trial  was  given  for 
the  last  assizes.  Not  having  proceeded  to  trial,  as  he 
certainly  might  have  done,  pursuant  to  his  notice,  it  now 
suits  him  to  say  that  because  a similiter  was  not  filed  by 
way  of  replication  to  the  defendant’s  plea,  the  cause  was 
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not  in  fact  at  issue.  By  the  19th  new  rule  it  is  provided, 
that  it  shall  not  be  necessary  to  furnish  issue  books  or  paper 
books  in  any  case,  and  in  all  special  pleadings,  where  the 
plaintiff  takes  issue  on  the  defendant’s  pleading,  or  traverses 
the  same,  or  demurs,  so  that  the  defendant  is  not  let  in  to 
allege  any  new  matter , the  plaintiff  may  proceed  as  if  the 
cause  ivere  at  issue , and  the  clerk,  in  passing  the  record, 
shall  enter  the  similiter  as  of  course.  This  rule  only  refers 
to  special  pleadings,  where  the  plaintiff  takes  issue  on  the 
defendant’s  pleading,  so  as  to  preclude  him  from  alleging 
any  new  matter,  and  then  the  plaintiff,  without  adding  a 
similiter,  may  proceed  as  if  the  cause  were  at  issue ; but  it 
does  not  apply  to  the  present  case,  where  the  defendant 
takes  issue  on  the  facts  alleged  in  plaintiff’s  declaration, 
and  concludes  by  putting  himself  upon  the  couutry  as  to 
issue  which  he  has  .taken,  so  that  the  plaintiff  could  not 
reply  any  new  matter.  It  is  clear  that  the  plaintiff  might, 
at  any  time  after  giving  notice  of  trial,  enter  the  similiter ; 
and  it  appears  unreasonable,  under  these  circumstances, 
that  he  should  be  at  liberty,  by  giving  notice  of  trial,  to  oc- 
casion to  the  defendant  all  the  costs  of  procuring  evidence 
and  preparing  for  trial,  and  escape  the  payment  of  these 
costs  by  shewing  that  he  had  not  done  what  he  might  have 
done  at  any  time  without  the  consent  or  control  of  the 
defendant.  Still,  if  the  entry  of  a similiter  is  essential  to 
form  an  issue  between  the  parties,  the  defendant,  in  the 
absence  of  such  similiter , must  be  subject  to  such  costs 
without  remedy,  by  application  for  a nonsuit  or  the  costs  of 
the  day.  The  costs  of  the  day  could  not  properly  be  applied 
for  in  a case  which  was  not  at  issue,  and  which  therefore 
could  not  properly  be  tried  ; and  the  only  remedy  in  such  a 
case  must  be  for  the  defendant  to  sign  judgment  of  non  pros. 
for  want  of  a similiter  within  the  time  prescribed  for  plead- 
ing. In  Chitty’s  General  Practice,  3rd  vol.,  page  646,  it  is 
laid  down  that  the  privilege  of  completing  the  issue , by 
adding  the  similiter  for  the  plaintiff  or  defendant,  according 
to  circumstances,  is  confined  to  the  plaintiff;  fora  defendant, 
after  a pleading  of  his  concluding  to  the  country,  pannot 
thus  add  a similiter  for  the  plaintiff,  but  must  rule  him 
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to  reply  or  surrejoin,  &c.,  and  proceed  to  nonpros,  the  plain- 
tiff. From  the  terms  used,  “ completing  the  issue  by  adding 
the  similiter ,”  it  must  be  obvious  that  the  issue  is  not  con- 
sidered complete  until  the  similiter  is  added ; and  the  19th 
new  rule,  to  which  I have  referred,  carries  the  same  con- 
struction, when  it  says  that  the  plaintiff  may  proceed  as  if 
the  cause  were  at  issue , and  that  the  similiter  shall  be 
entered  by  the  clerk  as  of  course.  If  a cause  could  be  con- 
sidered at  issue  without  the  similiter , the  plaintiff  could  of 
course  proceed  without  the  sanction  of  the  rule,  and  such  a 
rule  would  appear  to  be  unnecessary.  In  the  case  of  Clute 
v.  Badgley,  before  me  in  the  Practice  Court  (a),  an  objec- 
tion was  urged  against  the  affidavit,  that  the  cause  was  not 
therein  stated  to  be  at  issue,  but  the  objection  was  over- 
ruled on  the  authority  of  the  case  of  Corbyn  v.  Hayworth  ( h ), 
but  it  was  not  attempted  to  be  shewn  in  that  case  that  in 
fact  there  was  no  similiter  on  the  record,  and  the  notice  of 
trial  given  was  regarded  as  sufficient  evidence  that  the 
parties  were  in  fact  at  issue.  In  some  subsequent  cases  it 
was  decided  by  the  late  Mr.  Justice  Jones,  and  in  the  case 
of  Price  v.  Brown  (c),  by  Mr.  Justice  Hagerman,  that  the 
entry  of  a similiter  on  the  record  must  be  shewn  in  some 
way  to  complete  the  issue,  in  order  to  entitle  a defendant 
to  move  for  judgment  as  in  case  of  a nonsuit.  It  is  proper 
that  there  should  be  a settled  and  established  rule  in  such 
cases,  in  order  to  regulate  the  practice,  and  though  I cannot 
but  consider  it  unreasonable  that  a plaintiff  should  escape 
the  payment  of  costs  occasioned  to  a defendant  by  his 
giving  a notice  of  trial  in  a cause  not  at  issue,  I feel  that  it 
is  better  to  adhere  to  the  judgments  rendered  by  my  brother 
judges  in  other  cases,  though  not  in  strict  accordance  with 
my  former  opinion  on  the  same  point.  The  rule  must 
therefore  be  discharged  without  costs. 


(a)  1st  vol.  U.  C.  Rep.  417.  ( b ) 5 Scott,  335,  and  6th  Dow.  181.  (c)  £ 

(J.  C.  Rep.  127. 
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In  re  The  Queen  v.  Armstrong. 

On  a writ  of  habeas  corpus  to  bring  up  the  body  of  an  illegitimate  child, 
issued  at  the  instance  of  the  mother  against  the  putative  father,  a 
judge  will  not  interfere,  where  it  is  shewn  that  the  father  obtained  the 
child  by  agreement  with,  and  by  the  assent  of,  the  mother,  and  not  by 
force  or  fraud. 

A writ  of  habeas  corpus  has  been  issued,  directed  to  the 
defendant,  at  the  instance  of  Harriet  Donahoe,  to  bring  up 
an  illegitimate  child,  of  which  Harriet  Donahoe  is  the 
mother,  and  Armstrong  the  putative  father.  In  the  affi- 
davit on  which  the  habeas  corpus  was  ordered  to  be  issued, 
there  are  various  imputations  against  the  defendant,  which, 
if  true,  would  inevitably  and  utterly  destroy  his  character, 
and  which,  under  any  circumstances,  it  was  most  improper 
to  introduce  in  an  affidavit  filed  for  such  an  object,  in 
which  it  would  have  been  quite  sufficient  to  have  alleged 
that  the  complainant  Harriet  Donahoe  had  been  delivered 
of  a child,  and  that  while  such  child  was  in  her  care  and 
keeping  she  had  been,  either  by  force  or  fraud,  deprived  of 
its  custody,  and  that  it  was  taken  away  by  the  defendant, 
or  was  then  in  his  possession.  I confess  I had  some  reluc- 
tance in  ordering  a writ  of  habeas  corpus  to  be  issued  on 
an  affidavit  containing  imputations  so  uncalled  for,  and  so 
dreadful  in  their  character ; but  as  it  contained  most  ample 
grounds  for  the  application — alleging  that,  in  fact,  the  child 
was  taken  away  from  her  by  violence  and  against  her  con- 
sent— I did  not  feel  at  liberty  to  refuse  the  application. 

The  writ  has  been  returned  by  the  defendant,  that  he  has 
the  body  of  the  child,  and  that  he  is  ready  to  do  and  receive 
as  the  court  shall  direct,  and  that  the  child  was  delivered 
into  his  custody  and  care  in  the  manner  and  under  the  cir- 
cumstances stated  and  set  forth  in  his,  the  defendant’s, 
affidavit,  annexed  to  the  writ.  The  defendant  has  attached 
to  the  writ  the  affidavit  referred  to,  and  thereby  makes  it  a 
part  of  his  return ; he  negatives,  in  the  most  unequivocal 
terms,  the  imputations  contained  in  the  affidavit  of  Harriet 
Donahoe,  and  alleges,  that  so  far  from  using  any  violence 
to  get  the  child  into  his  possession,  it  was  delivered  to  him 
by  the  mother,  in  pursuance  of  an  arrangement  entered 
into,  by  which  she  agreed  for  a certain  consideratioh  to 
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relinquish  its  charge  and  custody,  and  to  give  it  up  wholly 
into  the  exclusive  keeping  of  • the  defendant,  its  reputed 
father.  He  swears  also  that  he  paid  her  ten  sovereigns, 
for  which  she  gave  a receipt,  as  the  amount  of  considera- 
tion agreed  upon ; and  that  in  the  presence  of  the  house- 
keeper with  whom  Harriet  Donahoe  boarded,  she,  Harriet 
Donahoe,  herself  delivered  over  the  child  to  him,  to  be 
taken  away  and  to  be  kept  by  him ; she,  at  the  same  time, 
expressly  relinquishing  all  claim,  guardianship  and  control 
over  the  child ; that  when  it  was  delivered  over,  she  dressed 
the  child  and  put  on  a hood  and  cloak  and  prepared  it 
for  its  removal  by  the  defendant;  that  since  the  child  was  so 
taken  away  by  him,  with  the  mother’s  consent,  he  has  pro- 
vided for  its  confortable  and  necessary  sustenance,  and  that 
the  party  in  whose  charge  the  child  now  is  has  always  been 
provided  by  him  with  sufficient  means  for  its  comfortable 
and  decent  support.  He  also  swears  “ that  the  statement 
in  the  affidavit  of  Harriet  Donahoe,  that  he  forcibly  took 
the  child  from  her,  is  utterly  false  and  without  any  founda- 
tion in  truth,  and  that  Thomas  W.  Anderson  of  Toronto, 
watchmaker,  and  the  father  of  a family,  and  Patrick  Trea- 
nor,  physician,  are  aware  of  where  and  in  whose  charge 
the  child  is  and  has  been  kept,  and  of  its  proper  treatment.” 
There  is  also  attached  to  the  return  an  affidavit  from  T.  W. 
Anderson  “ that  he  is  aware  that  since  about  the  first  of 
June  last  the  child  of  Harriet  Donahoe,  received  from  her 
by  defendant  about  that  time,  has  been  in  the  care  and 
charge  of  a fit  and  proper  person,  and  has  been  continuously 
ever  since  comfortably  and  decently  provided  for  at  the  ex- 
pense and  at  the  instance  of  the  defendant.”  The  ground 
on  which  the  habeas  corpus  was  issued  being  thus  fully 
met,  and  the  return  verified  as  it  has  been  by  the  oath  of 
the  defendant,  shewing  that  in  fact  there  was  no  violence 
whatever  used  in  obtaining  the  possession  of  the  child,  but 
that  the  possession  had  been  freely  relinquished  by  the 
mother,  in  consequence  of  a previous  arrangement  and 
agreement  entered  into,  the  counsel  for  the  complainant, 
Harriet  Donahoe,  filed  an  affidavit  of  a person  of  the  name 
of  Masterson,  at  whose  house  H.  Donahoe  lodged  at  the 
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time  the  child  was  taken  away,  with  a view  to  impeach 
the  correctness  of  the  return ; and  he  also  files  an  affidavit 
of  Mr.  Lount,  who  at  first  acted  as  attorney  in  the  matter, 
partly  with  the  same  view  as  %the  affidavit  of  Masterson, 
but  also  with  the  further  view  to  rebut  certain  allegations 
which  might  with  more  propriety  have  beqn  omitted  in  the 
affidavit  of  the  defendant,  as  to  certain  threatened  proceed- 
ings at  law  against  him  by  the  father  of  Harriet  Donahoe, 
for  her  seduction,  through  Mr.  Lount  as  his  attorney. 

If  I were  called  upon  to  decide  on  the  affidavit  of  Harriet 
Donahoe  alone,  I should  undoubtedly  be  obliged  to  adopt 
the  same  course  which  was  taken  in  the  cases  of  The  King 
v.  Soper  (a),  and  Kex  v.  Moseley  (6),  by  ordering  the  child 
to  be  restored  to  the  custody  and  care  of  the  mother,  in 
consequence  of  the  violence  alleged  to  have  been  used  in 
obtaining  possession  of  it  by  the  defendant ; and  the  reasons 
assigned  by  Lord  Kenyon  in  the  latter  case  are  precisely 
those  which  would  guide  on  the  presnt  occasion,  if  the 
cases  were  similar.  His  lordship  observed,  “ Where  the 
father  has  the  custody  of  the  child  fairly,  I do  not  know  that 
this  court  would  take  it  away  from  him,  though  I do  not 
mean  to  impeach  the  propriety  of  the  case  cited — viz.,  the 
case  of  The  King  v.  Soper;  but  where  he  has  got  possession 
of  the  child  by  force  or  fraud,  as  is  here  suggested,  we  will 
interfere  to  put  matters  in  the  same  situation  as  before.” 
The  case  of  The  King  v.  Soper,  to  which  reference  was 
made,  was  a case  percisely  similar,  in  which  possession  of 
the  child  had  been  obtained  by  fraud,  and  in  which  his 
lordship  had  decided  that  the  putative  father  had  no  right 
to  the  custody  of  the  child,  and  she  was  accordingly  returned 
to  the  mother.  The  return,  however,  to  the  writ  of  habeas 
corpus  in  this  case,  verified  as  it  is  by  affidavit,  places  the 
whole  matter  in  a totally  different  light,  and  completely 
meets  every  allegation  of  force  or  fraud  having  been  used 
by  the  defendant  in  obtaining  possession  of  the  child  ; and 
if  the  return  cannot  be  controverted  on  affidavit,  as  stated 
in  the  judgment  of  the  court  of  Queen’s  Bench  in  The  Queen 
v.  Emma  Sherriff,  Hilary  Term,  12th  Vic.,  I could  not 


(a)  5 T.  R.  278.  (b)  5 East,  221. 
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make  an  order  for  the  delivery  of  the  child  to  her,  without 
coming  to  the  conclusion  that  the  mother  is  absolutely  and 
under  all  circumstances  entitled  to  the  possession  of  her 
infant  child,  and  at  the  same  time  that  the  court  or  a judge 
in  chambers  is  bound  on  her  application  to  interfere  in 
her  behalf. 

I cannot  say  that  my  judgment,  on  a review  of  all  the 
cases  to  which  1 have  been  able  to  refer,  leads  me  to  this 
conclusion.  It  is,  I think,  clear  that  the  father  of  an  ille- 
gitimate child  has  no  right  to  force  the  child  from  out  of  the 
possession  of  the  mother,  and  that  though  by  law  he  may 
be  liable  for  its  support  and  maintenance,  under  the  prov. 
act  7 Wm.  IY.  ch.  8,  sec.  4,  he  is  not  entitled  to  the  con- 
trol or  charge  of  the  child,  unless  with  the  mother’s  assent. 
In  law  an  illegitimate  child  is  regarded  as  filius  nullius , 
and  can  therefore  have  no  legal  or  natural  guardian,  unless 
the  mother  can  be  so  considered  from  the  fact  of  her  having 
given  it  birth,  and  its  continuing  in  her  charge  and  custody. 
If,  however,  the  mother  chooses  to  part  with  her  child,  and 
to  make  an  arrangement  for  its  support  with  the  alleged 
father,  the  custody  of  the  child  being  actually  transferred 
under  such  arrangement,  becomes  a legal  and  not  an  im- 
proper custody,  and  a court  or  judge  will  not  interfere  to 
assist  in  breaking  up  such  an  arrangement,  more  especially 
if  it  appears,  as  in  this  case,  to  be  one  obviously  for  the 
advantage,  not  only  of  the  child,  but  of  all  the  parties  con- 
cerned (a).  In  the  case  of  The  King  v.  DeMannerville, 
where  the  controversy  arose  as  to  the  custody  of  a child 
born  in  wedlock,  the  court  would  not  interfere  to  restore 
the  child  to  the  custody  of  the  mother,  though  the  posses- 
sion was  obtained  by  stratagem  and  force  by  the  father,  he 
being  considered  to  have  a legal  right  to  the  custody  of  the 
child,  and  not  having  abused  that  right.  In  a recent  case 
in  this  province,  The  Queen  v.  Baxter  et  al.  (b),  where 
the  application  was  made  by  the  father  with  a view  to  take 
his  child  from  the  mother,  who  had'  separated  from  him  in 
consequence  of  alleged  ill  treatment,  the  court  declined 
making  any  order  to  deprive  the  mother  of  the  custody  of 


(a)  5 E.  221.  (6)  2 U.  C.  R.  370. 
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the  infant,  which,  being  only  of  the  age  of  seven  months, 
required  her  peculiar  care.  The  interference  of  a court  or 
a judge,  when  a child  is  brought  up  on  habeas  corpus , can 
therefore  only  be  invoked  to  relieve  from  improper  custody, 
or  from  custody  obtained  by  violence  or  fraud.  Admitting, 
for  the  sake  of  argument,  that  the  correctness  of  the  return  is 
liable  to  be  controverted  by  affidavits,  as  seems  to  be  decided 
by  the  case  of  The  Queen  v.  Bacheldor,  keeper  of  the  gaol  of 
Liverpool,  in  the  matter  of  the  Canadian  prisoners  (a).  I 
cannot  say  that  I find  anything  in  the  affidavits  filed  which 
satisfactorily  rebuts  the  statements  made  in  the  return  and 
affidavit  of  the  defendant.  It  may  be  all  true,  as  stated 
by  Masterson,  that  the  mother  screamed  when  the  child 
was  about  being  removed,  and  that  the  defendant  ran 
away  with  it ; but  it  may  be  also  true,  as  the  defendant 
swears,  that  she  assented  to  its  removal,  and  dressed  and 
prepared  the  child  for  the  purpose  of  being  removed 
There  is  no  affidavit  of  Mrs.  Masterson,  who  is  said  in  the 
defendant’s  affidavit  to  have  been  present  when  the  child 
was  given  up  by  the  mother ; and  I must  assume,  from  the 
affidavits  which  have  been  filed,  that  if  she  had  been  able 
to  contradict  the  defendant,  her  affidavit  also  would  have 
been  procured.  She  is  not  expressly  named  in  the  defen- 
dant’s affidavit ; but  in  the  argument  I understood  her  to 
be  the  person  referred  to  as  the  housekeeper  with  whom 
Harriet  Donaboe  lodged. 

I have  not  any  power  to  appoint  a guardian  for  the  infant 
in  question  ; :that  power  rests  with  another  tribunal.  If  the 
child  were  old  enough  to  exercise  any  discretion,  I should 
feel  called  upon  to  allow  such  discretion  to  be  used  by 
her  ( b ).  As  the  matter  now  stands,  I am  only  called  upon 
to  relieve  the  child  from  illegal  or  improper  custody,  and 
as  lam  not  satisfied  that  such  custody  was  illegally  or  im- 
properly obtained  by  the  defendant,  but  entertain  strongly 
a different  opinion,  I must  decline  making  any  order  to 
remove  the  infant  from  the  care  and  keeping  of  the  defen- 
dant. By  an  act  of  last  session — ch.  51,  sec.  5 — this,  and 
all  other  proceedings  before  a judge  in  chambers,  are  made 


(a)  1 P.  & D.  516. 


(5)  1 Scott  N.  R.  204. 
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subject  to  revision  by  that  court  in  which  the  application 
is  pending  ; and  if  the  parties  are  at  all  dissatisfied,  I 
shall  be  rather  pleased  than  otherwise  that  the  matter 
should  be  brought  up  before  the  full  court  next  term,  for 
adjudication. 


MICHAELMAS  TERM,  14th  VICTORIA. 


present: 

The  Hon.  W.  H.  Draper,  Judge  of  the  Court  of  Queen’s  Bench. 


Doe  Elliott  et  Ux  y.  Roe. 

The  rule  for  judgment  nisi  must  be  sued  out  in  the  office  of  the  Deputy 

Clerk  of  the  Crown,  in  the  county  were  the  premises  are  situate. 

In  this  cause  a rule  nisi  was  obtained  last  term  to  set 
aside  the  rule  for  judgment  nisi  and  the  service  of  the 
declaration,  for  irregularity.  The  rule  was  enlarged  from 
last  term,  and  moved  absolute  on  the  second  day  of  this 
term.  The  objections  taken  in  the  rule  are,  that  the 
declaration  was  improperly  served,  as  appears  by  the  affi- 
davit of  service ; that  the  notice  on  the  declaration  and 
copy  served,  calls  upon  the  defendant  to  appear  at  Toronto 
within  last  Trinity  term,  instead  of  in  the  office  of  the 
Deputy  Clerk  of  the  Crown  in  the  county  of  Carleton 
within  eight  days  after  the  said  terra;  that  the  declara- 
tion was  filed,  and  the  rule  for  judgment  moved  and 
obtained  in  open  court  at  Toronto,  instead  of  in  the  said 
office  of  the  ?aid  deputy. 

Trinity  Term  last  began  on  Monday,  the  26th  of  August, 
1850 ; on  the  10th  of  August,  1850,  the  act  13  & 14  Vic. 
ch.  57,  was  passed : sec.  8 enacts — that  in  future  the 
lessor  of  the  plaintiff  shall,  instead  of  the  notice  now 
(heretofore)  required,  endorse  on  or’ annex  to  the  decla- 
ration filed  and  the  copy  served,  a notice  in  the  . form 
given  in  the  schedule , and  the  lessor  of  the  plaintiff,  on 
filing  the  declaration  notice  and  service  thereof,-  with  a 
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motion  paper  for  judgment  against  the  casual  ejector, 
may,  after  the  expiration  of  the  time  limited  in  such 
notice — no  plea  having  been  filed — enter  judgment  in  the 
principal  office  or  in  the  deputy’s  office,  as  the  case  may 
be,  in  the  county  or  counties  wherein  the  proceedings  in 
the  action  shall  have  taken  place.  I take  the  second  sec- 
tion to  mean  that  the  proceedings  in  ejectment  must  take 
place  in  the  office  of  the  county  or  counties  in  which  the 
lands  which  are  sought  to  be  recovered  are  situated.  The 
direction  that  the  declaration,  pleadings,  papers,  and  all 
other  proceedings  therein,  shall  be  filed,  had  or  issued,  &c.» 
seems  to  me  to  import  this  necessarily.  The  act  does  not 
even  provide  that  the  roll  shall,  after  judgment  entered,  be 
transmitted  to  Toronto,  and  be  entered  and  docquetted 
there,  as  was  required  in  case  of  judgments  entered  at  the 
deputy’s  office  under  the  8th  Victoria,  chap.  30  ; though 
perhaps  this  will  be  extended  when  it  becomes  necessary, 
or  else  difficulty  may  be  found  in  getting  an  exemplifica- 
tion of  such  judgment  when  required  as  evidence  in  an 
action  of  trespass  for  mesne  profits. 

Then  the  notice  to  be  given  under  this  act  is  for  the 

tenant  to  appear  in  next term,  in  Her  Majesty’s 

Court  of,  &c.,  by  some  attorney  of  that  court,  by  filing  the 
appearance  in  the  office  at  Toronto,  in  the  county  of  York 
(if  proceedings  are  had  in  that  county),  or  in  the  deputy’s 
office  of  the  county  or  united  counties,  as  the  case  may  be. 
The  only  question  therefore  is,  when  did  the  action  com- 
mence, i.  e.  when  was  the  declaration  served  ; for  I take 
it,  that  must  govern.  If  after  the  10th  of  August,  1850,  the 
notice  was  irregular,  and  the  rule  for  judgment  nisi  should 
have  been  sued  out  of  the  office  in  the  county  of  Carleton, 
where  the  land  sought  to  be  recovered  is  situate.  The 
affidavit  of  service  shews  that  the  declaration  and  notice 
were  served  on  the  23rd  of  August,  1850,  on  a grown  person, 
a female  servant  on  the  premises,  to  whom  the  notice  was 
read  over  and  explained  ; it  is  true  the  notice  bears  date  on 
the  22nd  of  July,  but  I do  not  see  that  that  alters  the  case. 
The  statute  had  in  the  meantime  come  into  operation, 
requiring  additional  particulars  to  be  given  in  the  notice 
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of  an  extended  time  and  a different  place  of  appearing. 
The  proceedings  were  therefore  irregular,  and  the  rule  to 
set  aside  the  rule  for  judgment  nisi  must  be  made  absolute 
with  costs. 


Hamilton  v.  Alford. 

An  award  having  been  made  by  arbitrators,  and  a defendant’s  bond 
containing  an  agreement  for  the  submission  being  made  a rule  of  court, 
having  been  given  to  him  by  mistake  or  inadvertence ; the  court  will 
order  him  to  bring  in  the  bond,  and  that  it  be  made  a rule  of  court. 

The  parties  in  this  case  had  mutually  given  bonds  of 
submission,  and  the  arbitrators  made  an  award.  By  some 
mistake  or  inadvertence,  the  bonds  were  restored  to  the 
wrong  party — i.  e.,  the  plaintiffs  bond  was  given  up  to  the 
plaintiff,  and  the  defendant’s  to  the  defendant.  On  an 
affidavit  of  these  facts,  a rule  nisi  was  moved,  that  the 
defendant  should  bring  in  the  bond,  and  that  it  should  be 
made  a rule  of  court.  The  plaintiff’s  bond  was  produced, 
and  contained  an  agreement  for  the  submission  being  made 
a rule  of  court ; and  it  was  sworn  that  the  defendant's  bond 
was  similar. 

Rule  absolute. 


The  Executors  of  Elliott  v.  Crocker  et  al. 

The  court  will  not  grant  a defendant  relief  by  setting  off  a judgment 
purchased  by  him  against  a plaintiff,  after  the  return  of  an  execution 
against  him. 

After  judgment  entered  for  the  plaintiff,  and  execution 
issued  against  the  defendant’s  goods,  and  after  the  return 
of  such  execution,  the  defendant  obtained  a rule  nisi  to  set 
off  a judgment  which  had  been  recovered  by  A.  against  the 
plaintiffs,  and  had  been  assigned  by  A.  to  a stranger,  and 
recently  acquired  by  the  defendants  from  a subsequent 
assignee.  It  did  not  appear  whether  the  defendants  even  ob- 
tained the  assignment  of  A.’s  judgment  until  after  the  return 
day  of  the  execution  in  this  cause.  After  hearing  cause, 
the  court  discharged  the  rule,  not  considering  that  the  prin- 
ciple on  which  relief  of  the  character  asked  for  was  usually 
granted  to  defendants  extended  to  a case  where  the  defen- 
dants, instead  of  paying  the  plaintiffs  what  they  had  re- 
covered, expended  money  which  might  have  been  so  applied 
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in  buying  up  a judgment  against  the  plaintiffs,  and  to 
relieve  a defendant  who  was  a volunteer  in  placing  himself 
in  the  situation  to  enable  him  to  ask  for  such  relief.  It 
appeared  also  to  the  court,  that  though  there  was  no  ex- 
press authority  for  rejecting  such  an  application,  yet  that 
it  was  at  variance  with  the  principles  established  in  some 
authorities,  and  could  only  be  viewed  as  an  experimental 
application,  which  had  no  real  merit  to  sustain  it.  The 
following  authorities  were  referred  to: — Willes,  103;  Bull, 
N.  P.  180 ; 16  East,  36. 

Buie  discharged,  with  costs. 

Bain  v.  Bolton. 

After  a lapse  of  four  terms  without  any  proceedings,  a defendant  must 
give  a term’s  notice  of  his  intention  to  proceed  before  signing  judgment 
of  non  pros. 

Amended  pleas  to  a declaration  in  trespass,  with  a 
demand  of  replication,  were  served  on  the  plaintiff’s  attor- 
ney on  the  29th  of  October,  1847,  and  judgment  of  nonpros. 
for  not  replying  was  signed  on  the  7th  of  September,  1850. 
No  proceeding  was  taken  by  the  defendant  from  the  d^te 
of  serving  demand  of  replication  up  to  the  time  of  signing 
judgment  of  non  pros.  The  plaintiff  served  a notice  of 
intention  to  proceed  by  filing  a replication  on  the  20th  of 
August,  1850  ; and  before  the  expiration  of  the  term  men- 
tioned in  that  notice,  the  defendant,  on  the  7th  of  September! 
1850,  signed  the  judgment  of  non  pros.  The  plaintiff’s 
attorney  swore  he  did  not  know  that  such  judgment  was 
signed,  until  the  15th  of  November,  1850.  A rule  nisi  was 
obtained  to  set  the  judgment  aside  for  irregularity.  For  the 
defendant,  it  was  contended  that  no  notice  on  his  part  was 
necessary,  as  he  had  already  demanded  a replication. 

It  seems  to  me  that  after  the  lapse  of  four  terms,  a 
term’s  notice  of  the  defendant’s  intention  to  proceed  was 
necessary.  When  it  was  necessary,  according  to  the  old 
practice,  to  enter  the  issue,  the  court  held  that  a defendant 
could  not,  after  a lapse  of  four  terms  after  issue  joined, 
without  a term’s  notice  preceding,  rule  the  plaintiff  to  enter 
the  issue,  and  sign  judgment  of  non  prosf  for  not  entering 
it.  In  Lord  v.  Hilliard  (a),  and  in  Lord  v.  Wardle  (5), 


(a)  9 B.  & C.  621. 


(6)  3 C.  B.  295. 
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the  court  held  a term’s  notice  necessary  before  defendant 
could  move  to  discharge  plaintiff’s  rule  for  new  trial.  The 
principle  appears  to  me  the  same  in  this  case.  If  a plain- 
tiff does  not  declare  within  two  terms,  defendant  may  sign 
judgment  of  non  pros,)  but  if  four  terms  elapse  without 
any  proceeding,  plaintiff  is  out  of  court,  and  defendant 
cannot  sign  such  a judgment.  This  shews  that  a delay  on 
the  part  of  defendant  may  deprive  him  of  the  right  to  this 
judgment.  I think  the  analogy  holds  here.  * Considering 
the  circumstances,  I am  disposed  to  do  as  was  done  in 
Brook  v.  Lawrence  (a) — set  aside  the  judgment  and  let  the 
costs  be  costs  in  the  cause. 

Cummings  v.  Usher  et  al. 

Where  the  Master,  for  the  purpose  of  ascertaining  what  sum  of  money, 
if  any,  remained  due  upon  a judgment  against  the  defendants,  calcu- 
lated the  judgment  and  interest  from  the  time  of  its  entry,  on  the  26th 
June,  1841;  and  thus,  with  the  sums  due  for  executions  issued,  he 
makes  the  plaintiff’s  claimjamount  to  185L  12s.  3d. — to  which  he  adds 
the  sheriff’s  fees  and  interest  thereon,  2 51.  11s.  4 d. ; making  the  total 
amount  chargeable  against  the  defendants  211 l.  3s.  Id.  : He  then  gives 
the  defendant  credit  for  various  sums  paid  on  account,  and  sums  levied 
by  the  sheriff  on  different  writs,  calculating  interest  on  each  sum  from 
the  date  of  its  payment,  or  being  got  by  the  sheriff,  amounting  in  the 
whole  to  250Z.  16s.  3d.;  so  that  by  this  mode  of  computation,  the 
plaintiff  will  have  been  over-paid  the  sum  of  39 1.  12s.  8d. : Held,  per 
Draper,  J.,  that  the  sheriff’s  fees,  poundage,  &c.,  should  have  been 
deducted  from  the  gross  amount  made  by  him  on  each  writ,  and  the 
balance  only  be  brought  to  account  between  the  plaintiff  and  the 
defendant ; that  the  course  taken  by  the  Master  was  not  the  correct 
one ; that  where  the  sheriff  receives  a writ,  endorsed  to  levy  a named 
sum  as  that  recovered,  and  interest  from  the  time  of  entering  the 
judgment,  he  must  make  the  money  generally,  and  pay  over  what  he 
ms^kes — fees  and  expenses  deducted— on  the  writ  generally:  if  insuffi- 
cient to  satisfy  the  execution,  he  returns  nulla  bona  as  to  the  residue, 
and  the  plaintiff  is  then  entitled  to  a new  execution  : that  on  endorsing 
the  new  execution,  he  is  entitled  to  consider  the  interest  up  to  the  date 
of  the  levy,  as  paid,  and  the  principal  as  reduced  by  the  balance  of 
what  he  has  received  from  the  sheriff;  and  having  so  reduced  the 
principal,  to  endorse  his  subsequent  writ  for  such  reduced  principal, 
and  interest  thereon,  from  the  time  of  the  former  levy  and  payment. 

In  this  matter,  two  questions  were  raised  for  decision. 
The  first  was,  whether  the  Master  had  adopted  a proper 
mode  of  ascertaining  what  sum,  if  any,  remains  due  on  the 
judgment  against  the  defendants;  and  secondly,  why  an 
attachment  should  not  issue  against  William  Cummings* 
the  assignee  of  the  judgment,  for  abusing  the  process  of  the 
court  by  endorsing  the  execution  issued  for  a much  larger 
sum  than  was  due  thereon,  without  deducting  a sum  which 


(a)  2 Chit.  Eep.  36. 
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had  been  paid  to,  or  settled  with  the  said  William  Cummings 
as  such  assignee,  in  March,  1843,  in  respect  of  the  judgment  y 
amounting  to  about  24 /. 

As  to  the  first  question,  the  mode  followed  by  the  Master 
is  this  : He  has  calculated  the  judgment,  and  interest  from 
the  time  of  its  entry  on  the  26th  of  June,  1841 ; and  thus, 
with  the  sums  due  for  executions  issued,  he  makes  the 
plaintiff’s  claim  amount  to  185/.  12s.  3d — to  which  he 
adds  the  sheriff’s  fees,  with  interest  thereon,  2 5/.  11s.  4 d.  t 
making  the  total  sum  chargeable  against  the  defendants 
amount  to  21  1Z.  3s.  Id.  He  then  gives  the  defendants 
credit  for  various  sums  paid  on  account,  and  sums  levied 
by  the  sheriff  on  different  writs,  calculating  the  interest  on 
each  sum,  from  the  date  of  its  payment  or  being  got  by  the 
sheriff,  amounting  in  the  whole  to  250/.  16s.  3 d. ; so  that 
by  this  mode  of  computation,  the  plaintiff  will  have  been 
over-paid  the  sum  of  39/.  12s.  8 d. 

The  plaintiff  contends  that  this  is  a wrongful  mode  of 
computation,  and  that  instead  thereof  the  Master  should, 
whenever  any  particular  sum  was  either  paid  or  made,, 
have  made  up  the  amount  due  on  the  judgment,  with 
interest  up  to  the  day  of  that  payment,  and  have  deducted 
the  sum  so  paid  from  such  judgment  and  interest,  and  so 
on  toties  quoties ; by  which  mode  of  computation,  and  also 
deducting  the  sheriff’s  fees  from  the  gross  amounts  made 
by  him,  instead  of  charging  the  defendant  with  those  fees 
and  interest  thereon,  there  would  still  be  a balance  due  to 
the  plaintiff  of  13/.  3s.  9k/. 

Draper,  J. — I think,  as  far  as  the  sheriff’s  fees,  poundage, 
&c.,  are  concerned,  they  should  be  deducted  from  the  gross 
amount  made  by  him  on  each  writ,  and  the  balance  only 
be  brought  to  account  between  the  plaintiff  and  defendants: 
such  fees  cannot  be  chargeable  with  interest  against  the 
defendants,  nor  is  the  plaintiff  chargeable  with  the  sums 
necessarily  taken  from  the  moneys  made,  to  pay  such  fees. 

As  to  the  mode  of  computing  interest,  the  plaintiff  con- 
tends for  the  application  of  the  same  rule  which  obtains, 
where  interest  is  reserved,  payable  at  stated  periods — quar- 
terly, half-yearly  or  otherwise — on  the  principal  debt  due. — 
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McGregor  y.  Gaulin  (4  U.  0.  R.  378).  I feel  it  impos- 
sible to  determine  that  the  course  taken  by  the  Master 
is  right.  When  the  sheriff  receives  a writ,  endorsed 
to  levy  a named  sum,  as  that  recovered,  and  interest 
from  the  time  of  entering  the  judgment,  he  must  make 
the  money  generally,  and  pay  over  what  he  makes — 
fees  and  expenses  deducted — on  the  writ  -generally- 
If  insufficient  to  satisfy  the  execution,  he  returns  nulla 
bona  as  to  the  residue,  and  the  plaintiff  is  then  en- 
titled to  a new  execution.  How  is  he  to  endorse  that,, 
unless  by  treating  the  interest  up  to  the  date  of  the 
former  levy  as  paid,  and  the  principal  as  reduced  by 
the  balance  of  what:  he  has  received  from  the  sheriff — 
and,  having  so  reduced  the  principal,  endorsing  his 
subsequent  writ  for  such  reduced  principal  and  inter- 
est thereon  from  the  time  of  the  former  levy  and  pay- 
ment ? I do  not  see  how  he  could  endorse  his  writ, 
if  he  had  to  keep  the  accounts  as  the  Master  has  made 
them  up,  in  his  report.  He  is  driven  to  make  the  re- 
turn of  each  execution  a rest,  and  to  start  again  from 
thence,  in  order  to  which  he  must,  as  it  seems  to  me, 
be  permitted  to  pay  up  the  arrears  of  interest  up  to 
the  time  of  the  return,  out  of  the  sum  received  by  him 
from  the  sheriff.  On  this  ground,  I am  of  opinion  the 
Master  should  have  made  up  the  accounts  on  the  prin- 
ciple sustained  in  the  case  of  McGregor  v.  Gaulin. 

I observe  that  according  to  Drury’s  affidavit,  he  not 
only  paid  £20,  but  also  discharged  a demand  he  had  by 
judgment  for  about  £5,  in  the  Division  Court,  against 
Cummings,  as  a settlement  of  his  own  liability  in  this 
suit — the  Master  has  only  given  credit  for  £20. 

The  application  for  the  attachment  is  very  feebly 
met.  Cummings  swears  he  gave  receipts  to  Drury  and 
Spear,  for  the  express  purpose  of  enabling  the  defen- 
dants to  have  it  endorsed  on  the  execution,  and  did 
not  advise  his  attorney  of  such  payment,  because  he 
was  under  the  impression  that  the.  said  receipts  would 
be  sufficient.  The  receipt  given  to  Drury  is  in  the  fol- 
lowing words: — 

“ Barrie,  Nov.  24,  1845. 

“This  is  to  certify  that  I have  received  from  Edmund 
Drury  £20,  being  in  lieu  of  all  demands,  either  execu- 
tions or  accounts.” 

VOL.  I.  PRACTICE — 2 
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I think  the  sheriff  would  reasonably  have  hesitated 
before  he  allowed  Drury  the  benefit  of  a receipt  like 
this,  on  an  execution  in  this  cause,  even  if  he  were  levy- 
ing on  Drury’s  effects  or  lands;  still  le^s  was  he  likely 
to  allow  it  when  levying  on  lands  of  the  other  defen- 
dants, who,  from  what  appears,  had  no  notice  of  this 
payment  by  Drury,  and  no  means  of  setting  it  up  in 
diminution  of  the  execution.  Notwithstanding  the  two 
affidavits  of  Cummings  in  this  respect,  I am  not  satis- 
fied with  his  answer:  indeed  the  last  sentence  of  his 
affidavit  sworn  the  27th  November,  1850,  and  intended, 
I suppose,  to  meet  the  charge  of  abusing  the  process 
of  the  Court,  is  almost  unintelligible.  On  looking, 
however,  at  the  rule  respecting  the  attachment,  I see 
that  it  is  returnable  before  the  full  Court,  and  there- 
fore I have  no  right  to  dispose  of  it. 


Ford  v.  Story. 

Where  a fi.  fa.  was  in  the  sheriff’s  hands,  and  after  seizure  the  sale  was  delay- 
ed until  an  interpleader  issue  was  tried — the  jury  having  found  that  part  of 
the  goods  seized  under  the  execution  were  the  defendant’s— the  sheriff,  on 
the  1st  of  October,  proceeded  to  sell  under  the  execution,  but  by  the  consent 
of  the  plaintiff  discontinued  the  sale  and  returned  a sale  to  the  amount  of  £4, 
and  goods  in  hand  to  the  amount  of  £15.  On  the  26th  of  October,  and  after 
this  return,  an  extent  at  the  suit  of  the  crown  against  the  defendant’s  goods 
was  put  into  the  sheriff’s  hands,  and  on  the  15th  of  November  a ven.  ex.  in 
this  suit  was  put  into  the  sheriff’s  hands.  The  sheriff  obtained  a rule  nisi  to 
amend  his  return  to  the  fi.  fa.  by  returning  nulla  bona  in  whole  or  in  part,  or 
by  making  a special  return  of  the  facts.  Held  per  Draper,  J.,  that  the  rule 
must  be  discharged  ; that  the  sheriff  should  convert  the  property  seized  into 
money,  and  that  an  application  might  be  made  to  the  court,  either  by  the 
plaintiff  or  on  behalf  of  the  crown,  to  direct  him  to  pay  it  over. 

A fi.  fa.  was  in  the  sheriff’s  hands  in  this  case,  and 
after  seizure,  the  sale  was  delayed  till  an  interpleader 
issue  was  tried.  The  verdict  of  the  jury  established 
that  part  of  the  goods  which  had  been  seized  under  the 
execution  were  defendant’s;  and  on  the  1st  of  October 
last  a part  of  the  property  was  sold;  but  as  the  goods 
were  not  bringing  a quarter  of  their  value,  the  deputy 
sheriff  (with  the  consent  of  the  plaintiff),  as  he  swears, 
discontinued  the  sale,  and  returned  a sale  to  the  amount 
of  £4  and  goods  on  hand  to  the  value  of  £15.  On  the 
26th  October,  and  after  this  return,  an  extent  at  the 
suit  of  the  Crown  against  defendant’s  goods  was  put 
into  the  sheriff’s  hands,  endorsed  to  levy  £36  14s.  8d., 
etc.  And  on  the  15tli  November  last,  a ven.  ex.  was 
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issued  in  this  cause,  and  put  into  the  hands  of  the 
sheriff;  and  the  sheriff  obtained  a rule  nisi  to  amend 
his  return  to  the  fi.  fa.  by  returning  nulla  bona  in  whole 
or  in  part,  or  by  making  a special  return  of  the  facts. 

E.  Jones,  for  the  plaintiff,  resisted  the  application; 
among  other  reasons,  because  the  sheriff  had  seized  a 
large  quantity  of  hay  and  grain  under  the  fi.  fa.  and 
had  taken  security  that  it  should  be  forthcoming  when 
required  (a),  according  to  the  determination  of  the  in- 
terpleader suit;  that  in  fact  the  greater  part,  if  not  the 
whole,  was  consumed  long  before  the  issue  of  the  ex- 
tent, and  that  the  sheriff  is  accountable  to  the  plain- 
tiff, though  he  would  not  be  to  the  Crown,  for  it. 

Hagarty,  Q.C.,  for  the  sheriff. 

DRAPER,  J. — I think  the  rule  must  be  discharged. 
The  sheriff  should  go  on,  and  convert  the  property 
seized  into  money;  and  an  application  may  be  made  to. 
the  Court,  either  by  the  plaintiff  or  on  behalf  of  the 
Crown,  to  direct  him  to  pay  it  over. — See  the  case  in  16 
East,  278  (notes),  and  Chitty’s  Prerogative,  289  (notes); 
see  also  Ruston  v.  Hatfield  (3  B.  & A.  204). 


Jones  v.  Green. 

Where  a record  was  entered  for  trial,  and  the  plaintiff’s  attorney  forbore  trying 
it,  at  the  particular  request  of  the  defendant : Held  per  Draper,  J.,  that  the 
defendant  is  not  entitled  to  a rule  for  judgment,  as  in  case  of  a nonsuit. 

Rule  for  judgment,  as  in  case  of  nonsuit,  for  not 
going  to  trial  pursuant  to  the  course  and  practice  of 
the  Court. 

Cause  was  shewn,  by  affidavit,  that  the  record  was 
entered  for  trial  at  the  last  Spring  Assizes  for  the 
county  of  York — and  that  the  plaintiff’s  attorney  for- 
bore trying  it,  at  the  particular  request  of  the  defen- 
dant’s attorney. 

DRAPER,  J. — This  puts  an  end  to  the  application. 
The  defendant  cannot  treat  the  plaintiff  as  in  default, 
for  not  trying  at  the  Spring  Assizes — and  so  cannot 
say,  that  he  has  by  neglect  allowed  two  assizes  to  pass 
without  the  cause  being  tried.  Whether  he  will  not 
be  precluded  from  obtaining  such  judgment  at  all,  may 
be  questioned — as  the  record  was  entered  and  not  tried 

{a)  See  Clandinan  v.  Dickson  et  al.,  decided  in  Q.  B.  during  this  term. 
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by  mutual  consent.  If  it  had  been  made  a remanet 
by  consent,  no  subsequent  omission  of  the  plaintiff’s 
would  entitle  the  defendant  to  this  rule — but  if  desir- 
ous of  having  the  cause  tried,  he  must  carry  it  down  by 
proviso.  At  all  events  he  is  in  no  position  to  move, 
until  another  assize  has  passed  without  the  cause  being 
tried. 

Rule  discharged  with  costs. 


Goldie  et  al.  v.  Cameron. 

Defendant  was  arrested  for  £106,  and  the  plaintiffs,  at  the  trial,  got  a verdict 
for  £54  7s.  6d.  The  defendant  applied  to  the  court  to  be  allowed  to  deduct 
the  costs  of  the  defence  from  the  verdict,  under  the  statute  of  Upper  Canada 
49  Geo.  III.  ch.  4.  The  defendant  stated  in  his  affidavit  that  “just  before 
and  until  the  day  prior  to  said  arrest,  an  account  was  rendered  to  him  ” by 
the  plaintiffs,  “showing  a balance  of  about  £35  due  by  this  deponent  to  the 
said  plaintiffs  ; that  on  the  day  prior  to  said  arrest  the  plaintiff  claimed  the 
said  sum  of  £106,  which  deponent,  from  reference  to  his  books  and  prior  ac- 
counts, has  good  reason  to  believe,  and  does  believe,  is  incorrect ; ” and  he 
finally  swears,  “ that  the  plaintiffs  had  not  any  reasonable  or  probable  cause 
for  arresting  him  for  £106.”  Upon  shewing  cause,  an  affidavit  of  one  of  the 
plaintiffs  was  filed,  shewing  an  express  acknowledgment  by  defendant  of  a 
debt  equal  to  that  for  which  he  was  arrested,  made  in  presence  of  a clerk  of 
the  defendant,  who  had  promised  to  attend  as  a witness  at  the  trial,  but  had 
• refused  to  come  when  sent  for  at  the  time  of  the  trial ; and  a further  affidavit 
of  one  J.  R.  that  at  the  request  of  the  defendant  he  had  offered  the  plaintiffs 
6s.  3d.  in  the  £,  to  settle  their  account,  and  had  subsequently  been  authorized 
by  defendant  to  offer  £46,  “ in  full  of  the  said  account,  which  was,  as  the  de- 
fendant alleged,  8s.  in  the  £.”  It  appeared  by  the  notes  of  the  learned  judge 
who  tried  the  cause,  that  the  plaintiffs  had  given  credit  to  the  defendant  for 
sums,  which  reduced  the  amount  of  the  debt  below  the  sum  recovered  by  the 
verdict,  but  there  was  ground  to  suppose  that  this  had  arisen  from  a mistake 
in  giving  credit  twice  for  the  same  items.  Held  per  Draper,  »J. — that  the 
plaintiffs  had  shown  “reasonable  and  probable  cause,”  and  had  sufficiently 
explained  their  failure  in  recovering  the  full  amount  for  which  they  had 
arrested. 

Defendant  was  arrested  on  the  3rd  of  August,  1850, 
for  £106,  and  at  the  trial  the  plaintiffs  got  a verdict  for 
£54  7s.  6d.,  on  a count  in  their  declaration  on  a promis- 
sory note,  drawn  payable  to  defendant’s  own  order,  and 
endorsed  by  him,  to  plaintiffs;  to  which  the  defendant 
had  pleaded  non  fecit,  and  two  special  pleas.  The  de- 
claration contained  the  common  money  counts,  and  a 
count  on  an  account  stated;  to  which  the  defendant 
pleaded  non  assumpsit  and  payment. 

M.  G.  Cameron  obtained  a rule  to  shew  cause  why 
the  defendant  should  not  be  allowed  the  costs  of  the 
defence  in  this  action  to  be  deducted  from  the  verdict, 
defendant  having  been  arrested  for  a larger  sum  than 
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the  verdict,  without  reasonable  or  probable  cause.  The 
defendant  swore  that  “ just  before  and  until  the  day 
prior  to  said  arrest,  an  account  was  rendered  to  him 
by  plaintiffs,  shewing  a balance  of  about  £35  due  by  this 
deponent  to  the  said  plaintiffs;  that  on  the  day  prior  to 
the  said  arrest,  said  Adam  Goldie  claimed  the  said  sum 
of  £106,  which  said  last-mentioned  sum  he  (this  de- 
ponent), from  reference  to  his  books  and  prior  ac- 
counts, has  good  reason  to  believe,  and  does  believe, 
to  be  incorrect.7’  And  he  finally  swears  that  the  plain- 
tiffs had  not  any  reasonable  or  probable  cause  for  ar- 
resting him  for  £106.  The  application  was  founded  on 
the  statute  of  Upper  Canada,  49  George  III.  chapter  4. 

Leith  shewed  cause.  He  filed  the  affidavits — first, 
of  one  of  the  plaintiffs,  swearing  to  an  express  ac- 
knowledgment by  the  defendant  of  a sum  equal  to  that 
for  which  he  was  arrested,  made  in  presence  of  one 
Kennedy,  a clerk  of  defendant;  secondly,  of  the  plain- 
tiffs7 attorney,  that  Kennedy  promised  to  attend  at  the 
trial;  that  for  greater  caution  he  had  him  subpoenaed, 
but  omitted  to  tender  or  pay  him  any  money;  that  a 
messenger  was  sent  for  Kennedy  when  the  cause  came 
on  for  trial,  but  he  would  not  come;  that  Kennedy  did 
not  in  fact  attend,  and  deponent  thinks  he  was  kept 
away;  that  he  had  previously  told  the  plaintiffs7  at- 
torney that  he  would  come  without  being  subpoenaed; 
and  that  his  statement  of  facts,  if  sworn  to,  would  have 
entitled  plaintiffs  to  a verdict  for  the  full  amount 
claimed.  He  also  filed  an  affidavit  of  John  Ross,  that 
in  the  month  of  August  last,  he,  at  the  request  of  de- 
fendant, offered  plaintiffs  6s.  3d.  in  the  pound  to  settle 
their  account,  which  plaintiffs  refused  to  accept;  and 
that  he  was  subsequently  authorized  by  the  defendant 
to  offer  £46  “ in  full  of  the  said  account,  which  was, 
as  said  defendant  alleged,  8s.  in  the  pound  on  the 
amount  of  said  plaintiffs7  account.77 

DRAPER,  J. — Looking  at  my  notes  of  the  trial,  I see 
that  the  plaintiffs  had  at  one  time  given  credits  to  the 
defendant  for  sums  which  reduced  the  plaintiffs7  claim 
even  below  what  they  recovered;  but  there  was  ground 
laid  for  the  conclusion  that  this  arose  from  an  error  in 
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giving  credit  to  the  defendant  twice  over  for  certain 
accounts  of  sales  of  goods,  which  plaintiffs  had  received 
and  sold  for  him.  Taking  this  in  connection  with  the 
affidavits  filed  by  the  plaintiffs,  especially  that  of  John 
Ross,  and  with  the  guarded  statement  of  the  defendant 
that  he  believes  the  claim  of  the  plaintiffs  for  £106  “ to 
be  incorrect,’’  and  with  the  unexpected  absence  of  Ken- 
nedy from  the  trial,  I think  the  plaintiffs  have  shewn 
(<  reasonable  and  probable  cause”  for  the  arrest,  and 
have  sufficiently  explained  their  failure  in  recovering 
the  full  amount  for  which  they  arrested.  I have  not 
omitted  to  notice  the  case  of  Tipton  v.  Gardner  (4  A.  & 
E.  317),  which  treats  the  verdict  as  prima  facie  evidence 
of  the  want  of  cause  for  arresting,  and  decides  that 
where  the  plaintiffs’  affidavits  afford  ground  for  a new 
trial,  which  has'  not  been  made,  the  Court  will  not,  on 
a motion  of  this  kind,  try  the  matter  again  on  affida- 
vits; but  I think  this  case  is  clearly  distinguishable — 
as  it  is  also  from  Lewis  v.  Ashton  (1  M.  & W.  493), 
where  the  plaintiff  could  not  show  by  affidavits  that 
she  had  reasonable  ground  to  expect,  when  she  made 
the  arrest,  she  could  prove  herself  entitled  to  recover 
the  amount  for  which  she  arrested.  See  also  Robinson 
v.  Whitehead  (2  Jur.  348,  6 Dowl.  292). 

I am  of  opinion  this  rule  should  be  discharged  with 
costs. 


Laderonte  v.  Cullen. 

On  application  under  the  Statute  of  Upper  Canada  49  Geo.  III.  c.  4,  by 
a defendant  arrested  for  a greater  sum  than  the  plaintiff  at  the  trial  obtained 
a verdict  for,  it  appearing  that  the  plaintiff  had  not  “reasonable  and  pro- 
bable cause  ” for  arresting  the  defendant  for  the  larger  amount,  it  was  held, 
per  Draper,  J.,  that  if  the  facts  sworn  to  in  the  affidavits  filed  show  the 
arrest  to  have  been  made  without  “ reasonable  and  probable  cause,”  that  is 
enough,  without  swearing  to  it  in  express  terms. 

This  was  an  application  similar  to  the  foregoing. 
The  defendant  swore  he  was  arrested  about  the  18tli 
July,  1850,  and  gave  bail;  that  the  amount  sworn  to 
was  £26,  and  was  made  up  of  a claim  for  wages;  that 
p’aintiff  was  to  work  for  defendant  till  the  completion 
of  a particular  job,  at  the  rate  of  £4  10s.  per  month — 
to  wit,  the  hewing  timber,  which  one  gang  of  men 
would  score  during  the  season;  that  plaintiff  left  be- 
fore the  season  was  over,  without  cause  and  to  de- 
fendant’s injury;  that  plaintiff  did  not  work  for  de- 
fendant five  months  and  a half,  including  twenty  days 
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checked  against  him  for  lost  time;  that  plaintiff  was 
taking  up  part  of  his  wages  from  time  to  time,  while 
in  defendant’s  employ,  and  that  at  no  time  was  there 
due  to  plaintiff  the  amount  for  which  he  arrested  de- 
fendant. That  the  verdict  given  was  £16  11s. 

Helliwell  for  defendant.  Wilson,  Q.C.,  for  plaintiff. 

No  affidavits  were  filed  for  plaintiff,  but  it  was  ob- 
jected for  him  that  the  affidavit  of  defendant  did  not 
state  that  plaintiff  had  no  reasonable  or  probable 
cause  (Donlan  v.  Brett,  10  B.  & C.  117),  and  that  neither 
the  record  nor  original  affidavit  of  debt  were  brought 
before  the  Court.  Turner  v.  Prince  (5  Bing.  191)  was 
cited. 

DRAPER,  J. — It  does  not  appear  to  me  that  the  cases 
support  the  objection  taken  (a).  It  is  enough  to  shew 
the  arrest  to  have  been  without  reasonable  or  probable 
cause,  without  swearing  to  it  in  express  terms.  On 
reference  to  the  judge’s  notes,  they  sustain  the  defen- 
dant’s affidavit  that  the  hiring  was  for  £4  10s.  per 
month;  that  he  commenced  work  on  the  14th  Novem- 
ber, and  left  off  on  the  24th  April.  That  there  were 
upwards  of  twenty  days  lost  by  his  not  working,  con- 
sequently his  whole  wages  would  not  have  amounted 
to  £26.  Besides  this,  he  had  received  articles  from  de- 
fendant, from  time  to  time,  on  account  of  his  wages, 
and  there  was  a set-off  pleaded.  Plaintiff  ought  to  have 
deducted  whatever  he  received1  and  have  arrested  only 
for  the  balance,  as  appears  from  Dronefield  v.  Archer 
(5  B.  & A.  513),  and  many  other  authorities.  In  that 
case  the  arrest  was  for  £15,  and  the  verdict  shewed  the 
debt  to  be  £6  19s.  8Jd.  The  difference  between  the 
two  sums  being  somewhat  less  than  in  this  case,  and  the 
Court  held  the  defendant  entitled  to  the  relief  prayed 
for. 

I do  not  see  any  reasonable  or  probable  cause  for  the 
arrest  to  the  amount  of  £26,  and  therefore  the  rule  will 
be  absolute. 


(a)  See  Van  Nyvel  v.  Hunter  (3  A.  & El.  243.) 
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Higson  v.  Phelan. 

Where  a defendant,  having  been  arrested  for  a greater  sum  than  the  plaintiff 
at  the  trial  obtains  a verdict  for,  makes  an  application  under  the  statute  of 
Upper  Canada  49  Geo.  III.  chap.  4,  calling  on  the  plaintiff  to  show  cause 
why  he  should  not  be  prohibited  from  taking  any  costs,  and  why  the  defen- 
dant’s costs  should  not  be  set  off  and  deducted  from  the  plaintiff’s  verdict, 
or  why  the  plaintiff  should  not  be  restrained  from  taking  out  execution  for 
any  sum  beyond  the  amount  of  his  verdict,  less  the  defendant’s  costs,  or  why 
the  defendant’s  costs  should  not  be  deducted  from  the  sum  recovered,  or 
to  be  recovered  in  this  action  : Held  per  Draper,  J., — 1st.  That  the  plain- 
tiff cannot  object  to  the  notes  of  the  learned  judge  who  tried  the  cause  being 
referred  to  for  the  purposes  of  this  application  ; and  2ndly.  That  no  ground 
appearing  on  which  the  plaintiff  could  “ reasonably  or  probably  ” have  relied 
for  arresting  the  defendant  for  the  greater  sum,  the  rule  must  be  made  ab- 
solute ; that  the  defendant  is  entitled  to  the  costs  of  the  defence,  and  the 
costs  of  the  application  to  be  taxed,  &c. 

Semble — That  the  words  in  the  act,  “ the  sum  recovered  in  any  such  action,” 
are  not  necessarily  to  be  construed  the  sums  for  which  the  verdict  was  ren- 
dered, in  order  to  prevent  the  plaintiff  from  taxing  any  costs,  when  the  de- 
fendant is  allowed  the  costs  of  his  defence. 

This  rule,  founded  on  the  statute  of  Upper  Canada,  49 
Geo.  III.  chap.  4,  called  on  the  plaintiff  to  shew  cause 
why  he  should  not  be  prohibited  from  taxing  or  recover- 
ing any  costs  of  suit  ini  this  cause,  and  why  the  de- 
fendant’s costs  should  not  be  set  off  and  deducted  from 
the  plaintiff’s  verdict;  or  why  the  plaintiff  should  not 
be  restrained  from  taking  out  execution  for  any  sum 
beyond  the  amount  of  his  verdict,  less  the  defendant’s 
costs;  or  why  the  defendant’s  costs  should  not  be  de- 
ducted from  the  sum  recovered,  or  to  be  recovered  in 
this  action,  the  defendant  having  been  arrested  for  a 
larger  sum  than  the  plaintiff  recovered. 

The  affidavit  of  debt  wTas  for  £55  18s. ; for  which  sum 
defendant  swore  he  was  arrested  and  held  to  bail.  The 
defendant  further  swore,  that  at  the  time  the  affidavit 
was  made,  there  was  only  £46  18s.  4d.  due  to  the  plain- 
tiff, for  which  sum,  and  £2  11s.  interest,  the  verdict  was 
rendered,  and  denied  reasonable  or  probable  cause. 

Hagarty,  Q.C.,  for  defendant.  Leith  for  plaintiff. 

The  plaintiff  filed  no  affidavits,  but  objected  to  the 
insufficiency  of  the  defendant’s  case,  and  objected  to  the 
Judge’s  notes  being  referred  to,  citing  1 Taunt.  60;  1 
B.  & C.  91. 

DRAPER,  J. — The  case  in  Taunton  is  overruled;  vide 
Glenville  v.  Hutchins.  On  reading  my  notes  of  the 
trial,  I cannot  make  out  any  ground  on  which  the  plain- 
tiff could  reasonably  or  probably  have  relied,  for  arrest- 
ing  for  £9  more  than  he  recovered,  nor  does  he  now 
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show  any  excuse  for  so  doing.  The  rule  therefore  will 
be  made  absolute,  that  the  defendant  is  entitled  to  the 
costs  of  the  defence,  with  the  costs  of  this  application  to 
be  taxed,  and  that  the  plaintiff  be  disabled  from  taking 
out  execution  for  the  sum  recovered  in  this  action,  un- 
less the  same  shall  exceed,  and  then  in  such  sum  only, 
as  the  same  shall  exceed  the  amount  of  the  defendant’s 
taxed  costs;  and  in  case  the  sum  recovered  in  this  ac- 
tion shall  be  less  than  the  amount  of  the  costs  of  the 
defendant,  that  the  defendant  shall  be  entitled,  after 
deducting  the  sum  of  money  recovered  by  the  plaintiff 
from  the  amount  of  his  costs  so  to  be  taxed,  to  take 
out  execution  for  such  costs. 

There  should  be  a suggestion  entered  on  the  roll  ac- 
cording to  the  English  practice,  founded  on  this  rule. 
I take  the  sum  recovered  to  mean  the  amount  for  which 
judgment  is  rendered  for  the  plaintiff.  In  a note  on  this 
statute  in  Mr.  Cameron’s  collection  (p.  174),  a case  of 
Burrows  v.  Lee,  decided  in  Easter  Term,  3 Vic.,  is  cited, 
to  show  that  where  the  defendant  is  allowed  his  costs, 
the  plaintiff  is  not  allowed  to  tax  any.  I have  not  been 
able  to  find  this  case.  As  at  present  advised,  I think 
the  point  doubtful  at  least,  as  the  words  of  the  Act 
“ the  sum  recovered  in  any  such  action,”  are  not  neces- 
sarily to  be  construed,  the  sum  for  which  the  verdict 
was  rendered. 

Rule  absolute. 


Morrison,  Admi  n trator  of  Kinnear,  v.  Rees. 

Where  a defendant  has  omitted  to  defend  himself  against  an  alleged  improper 
demand,  but  allowed  judgment  to  go  by  default  against  him,  where  he  had 
a full  opportunity  of  offering  his  defence  to  the  consideration  of  a jury  : 
Held,  per  Draper,  J.,  That  under  such  circumstances  the  Court  will  not 
interfere,  unless  fraud  is  shewn  ; Held  also,  That  where  a writ  of  fieri  facias 
is  in  itself  regular,  the  Court  will  not  set  it  aside  because  the  sheriff  did  not 
take  any  proceedings  under  it  during  its  currency,  but  advertised  lands  after 
the  return  day  thereof.  And  held  also,  That  where  the  assignee  of  the  judg- 
ment against  the  defendant  accepted  and  retained  a conveyance  of  a piece  of 
land,  for  which  £55  was  the  stated  consideration,  although  he  represented 
that  he  allowed  this  sum  for  the  land,  in  consideration  and  as  a part  of 
general  settlement  between  them,  still  having  elected  to  take  the  benefit  of 
the  conveyance,  he  must  allow  the  consideration  money  in  reduction  of  the 
execution. 


The  defendant  obtained  a rule  nisi  to  set  aside  the 
writ  of  fi.  fa.  against  lands  in  this  cause,  issued  on  the 
10th  October,  1848,  on  the  ground  that  nothing  was  done 
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by  the  sheriff  in  execution  thereof,  or  by  way  of  com- 
mencing the  execution  thereof,  until  after  the  return  day 
had  passed,  or  to  reduce  the  amount  endorsed  thereon 
to  be  levied,  by  the  sum  of  £60  6s.  9d.,  with  interest 
thereon  from  the  16th  December,  1844,  and  of  £55  with 
interest  thereon  from  the  9th  November,  1847,  or  by  the 
sum  of  £40  8s.  6d.,  with  interest  thereon  from  the  16th 
December,  1844,  and  of  £55  with  interest  thereon  from 
9th  November,  1847,  on  grounds  disclosed  in  affidavit 
and  papers  filed.  This  rule  was  granted  in  Trinity 
term  last  and  was  enlarged  by  consent,  first,  before  a 
Judge  in  chambers,  and  again  to  this  Court. 

It  was  argued  during  the  present  Michaelmas  term  by 
G wynne  for  the  defendant  in  support  of  the  rule,  and 
by  Alex.  McDonald  for  the  plaintiff. 

It  appears  that  the  declaration  in  this  case  was  filed 
the  18th  September,  1844,  and  contained  a count  on  a 
promissary  note  for  £35  made  by  defendant  in  favour 
of  Kinnear,  and  the  common  money  counts,  to 
which  was  attached  particulars  of  the  plaintiff’s  de- 
mand, containing,  besides  the  promissory  note,  items 
for  money  lent,  £43  19s.  8d.;  money  paid,  £43  19s.  8d.* 
money  due  on  an  account  stated,  £200,  and  interest,  £30. 
The  defendant  let  judgment  go  by  default,  and  the  dam- 
ages were  assessed  at  the  fall  assizes  of  1844,  the  plain- 
tiff claiming  for  the  note  and  interest  £40  8s.  6d.,  and 
for  an  account  of  which  evidence  was  given,  £63  7s.  lid., 
and  interest,  £7  17s.  6d.,  in  all,  £111  13s.  lid.,  and  giving 
defendant  credit  for  account  produced  at  the  assessment 
and  interest,  £10  11s.  8d.,  making  the  plaintiff’s  claim 
£101  2s.  3d.,  and  judgment  was  entered  for  that  sum  and 
costs,  and  a writ  of  fi.  fa.  against  goods  was  returned 
nulla  bona  in  February,  1845.  In  August,  1847,  the 
plaintiff  sold  the  judgment  to  one  Howcutt  for  £70  6s. 
fid.,  which  sum  he  paid.  A writ  against  defendant’s 
land  was  put  into  the  sheriff’s  hands  on  the  10th  Octo- 
ber, 1848,  endorsed  to  levy  £111  19s.  3d.,  with  interest 
from  16th  December,  1844  (on  which  day  the  judgment 
was  entered),  *£2  12s.  for  writs  and  the  sheriff’s  fees, 
and  on  the  writ  was  a further  direction  to  “ levy  on 
lots  Nos.  6 and  21,  in  section  letter  G.,  and  lot  11,  in 
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section  letter  E.,  of  the  Military  or  Garrison  Reserve 
near  Toronto/’ 

The  defendant  put  in  affidavits  in  order  to  establish 
— that  in  truth  the  recovery  against  him  had  been  er- 
roneous; that  instead  of  being  indebted  to  Mr.  Kinnear 
on  the  accounts  put  in  and  the  promissory  note,  the 
latter  actually  covered  and  was  given  to  cover  the 
balance  due  by  defendant  to  him,  after  giving  defendant 
credit  for  his  set  off;  that  he  let  judgment  go  by  de- 
fault and  offered  no  defence,  because  as  he  understood 
the  plaintiff  was  willing  at  any  time  to  admit  him 
(defendant)  to  establish  his  set-off  against  the  claim  on 
^behalf  of  Kinnear;  and  that  he  (defendant)  always  and 
until  after  Howcutt  became  owner  of  the  judgment, 
supposed  it  had  been  rendered  for  the  one  demand  only, 
and  he  annexed  to  his  affidavits  letters  from  Mr.  Kin- 
near and  statements  of  accounts,  tending  to  corroborate 
his  assertion,  that  only  one  sum — viz.,  either  the  note 
without  the  account,  or  the  account  without  the  note, 
was  really  due  to  Kinnear,  pointing  out  in  the  account 
itself,  errors  and  charges  which  he  swore  were  im- 
properly and  erroneously  advanced  against  him;  and 
Gwynne  urged — that  assuming  the  fact  that  there  had 
been  a recovery  of  the  same  debt  in  two  different 
forms  against  the  defendant,  that  this  was  distinguish- 
able from  the  case  where  the  defendant  had  paid  the 
debt  or  a considerable  portion  of  it,  but  the  plaintiff  had 
nevertheless,  through  no  defence  being  put  in,  recovered 
it  again;  contending  that  in  the  latter  case  the  money 
so  paid  was  recoverable  back  by  defendant  in  an  action 
for  money  had  and  received,  whereas  in  a case  like  the 
present  no  action  would  lie,  and  the  only  mode  of  relief 
was,  by  an  application  to  the  equitable  power  of  the 
Court;  that  where  this  Court  had, an  equitable  power, 
they  would  exercise  it  on  the  same  principle  as  a Court 
of  Equity,  and  would  give  relief  to  the  same  extent, 
on  the  same  grounds  as  those  on  which  a Court  of 
Equity  would  interfere,  and  that  this  was  a clear  case 
of  mistake,  and  should  be  relieved  against  accordingly. 

On  the  part  of  the  plaintiff,  it  was  answered — that 
the  defendant  had  notice  of  both  claims,  the  declara- 
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tion  setting  out  the  note  and  having  annexed  a bill  of 
particulars  for  the  additional  items  recovered;  that 
though  the  defendant  did  before  the  assessment  speak 
of  a set-off,  which  was  allowed,  he  never  pretended  that 
he  was  liable  on  only  one  demand  until  after  Howcutt 
had  become  the  assignee  of  the  judgment,  and  that 
Howcutt  was  therefore  entitled  to  be  protected  against 
this  claim,  of  which  he  had  no  notice,  even  though  he 
purchased  the  judgment  at  less  than  its  amount;  and 
the  delay  in  making  the  application  was  also  urged. 

Gwynne  further  insisted  that  no  act  had  been  done 
by  the  sheriff  in  ^execution  of  the  writ  while  it  was  cur- 
rent, for  no  advertisement  of  sale  was  made  or  published 
until  after  the  return  day,  and  there  had  been  no  act  of 
seizure,  either  direct  or  constructive;  he  had  received 
the  writ  and  kept  it  until  after  it  was  returnable,  and 
then  advertised  for  the  first  time. 

To  this  it  was  shown  by  affidavit  that  the  sheriff  had 
called  upon  the  defendant  with  the  writ  during  its  cur- 
rency, and  told  him  that  the  instructions  were  to  ad- 
vertise the  lands  referred  to  in  the  endorsement  on  the 
writ;  and  on  another  occasion,  and  when  the  return 
day  of  the  writ  (the  first  Michaelmas,  1849,)  was  near, 
sent  him  a message  to  the  same  effect, ’and  that  defend- 
ant remonstrated  against  an  advertisement  as  unneces- 
sary, as  he  had  claims  on  Howcutt  through  which  he 
would  be  enabled  to  effect  an  arrangement  of  this 
matter.  The  defendant  had  in  fact  recovered  in  eject- 
ment for  a small  piece  of  land,  and  had  negotiated  for 
an  entire  settlement  of  Howcutt’s  claim  under  the  judg- 
ment in  this  case,  urging  always,  however,  that  the 
claim  should  be  reduced,  as  having  been  recovered  for 
too  much;  and  McDonald  insisted  that  after  these  re- 
presentations to  the  sheriff  and  the  negotiations  with 
Howcutt,  the  defendant  ought  not  to  be  heard  to  deny 
the  proper  commencement  by  the  sheriff  of  the  execu- 
tion against  his  lands,  citing  Doe  Tiffany  v.  Miller. 

The  last  ground  of  relief — namely,  reducing  the  ver- 
dict by  the  sum  of  £55 — was  founded  on  a statement 
that  during  the  negotiations  for  a settlement  Howcutt 
had  agreed  to  take  a conveyance  of  a piece  of  land  from 
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defendant  and  to  give  credit  on  this  judgment  for  £55 
for  the  same,  and  that  defendant  had  accordingly  exe- 
cuted such  conveyance.  This  was  opposed  on  the 
ground  that  the  sum  of  £55  was  not  allowed  by  How- 
cutt  exclusively  for  the  land,  but  also  in  part  considera- 
tion of  defendant’s  making  a complete  and  final  settle- 
ment of  the1  judgment  against  him,  and  of  the  difficul- 
ties between  them  respecting  another  piece  of  land, 
which  the  defendant  would  not  do  as  Howcutt  repre- 
sented. 

DRAPER,  J. — The  affidavits  are  very  lengthy,  but 
when  once  understood  the  case  is  not  involved  in  any 
difficulty.  If  the  Court  could  interfere  at  all  to  relieve 
a defendant  who  has  omitted  to  protect  himself  against 
an  improper  demand,  when  he  had  a full  opportunity  of 
offering  his  defence  to  the  consideration  of  a jury,  such 
interference  could,  in  my  opinion,  be  only  sustained  on 
the  ground  of  fraud.  I can  find  no  authority  for  hold- 
ing that  anything  short  of  fraud  would  sustain  such  an 
application  to  the  equitable  jurisdiction  of  the  Court 
to  set  aside  the  judgment;  but  the  facts  disclosed  fall 
far  short  of  what  I conceive  to  be  necessary  to  sustain 
the  application.  Assuming  even,  that  a strong  ground 
has  been  laid  for  the  conclusion  that  too  much  has  been 
recovered,  it  is  clear  that  the  defendant  had  the  usual 
notice  that  the  whole  claim  was  being  advanced;  he 
does  not  make  out  that  it  was  owing  to  any  suggestions 
or  unfair  practice  that  he  neglected  or  withheld  his  de- 
fence— but  asserts  only,  that  he  took  it  for  granted  that 
only  one  of  the  two  demands  was  in  question,  and  made 
no  enquiry,  and  did  not  learn  the  contrary  until  be- 
tween three  and  four  years  afterwards,  when  the  judg- 
ment had  been  assigned.  I think  fraud  is  not  made 
out,  so  as  to  warrant  an  interference;  and  I do  not  ac- 
cede to  the  position  that,  admitting,  these  had  been  mis- 
takes, which  is  the  construction  rather  contended  for, 
instead  of  fraud,  that  this  Court  would  interfere,  after 
judgment  and  execution.  It  is,  in  effect,  moving  against 
the  assessment  of  damages  on  an  affidavit  of  merits, 
after  the  time  has  long  gone  by,  and  after  third  parties 
have  become  interested. — See  Marrcott  v.  Hampton,  2 
Smith’s  Leading  Cases,  237,  and  the  notes. 

The  application  to  set  aside  the  writ  also  fails;  for 
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whether  the  sheriff  will  be  justified  or  not  in  proceeding 
to  sell  under  the  writ  itself  is  perfectly  regular;  and  as 
therefore  no  ground  appears  for  making  that  part  of 
the  rule  absolute  it  becomes  unnecessary  for  me  to  ex- 
press any  opinion  how  far  subsequent  proceedings 
under,  if  any  are  taken,  can  be  upheld. 

The  defendant  is,  I think,  entitled  to  succeed  in  the 
last  branch  of  his  rule,  by  reducing  the  amount  directed 
to  be  levied.  It  is  clearly  shown  that  Howcutt  has  ac- 
cepted and  still  retains  the  conveyance  of  the  piece  of 
land,  for  which, £55  was  the  stated  consideration;  and 
though  Howcutt  represents  that  he  allowed  this  sum 
for  the  land,  in  consideration,  and  as  a part  of  general 
settlement  between  himself  and  the  defendant,  I think, 
as  he  has  elected  to  take  the  benefit  of  the  conveyance, 
he  must  allow  the  consideration  money  in  reduction  of 
the  execution. 

The  rule  will  therefore  be  made  absolute,  as  far  as  the 
deducting  from  the  amount  to  be  levied  the  sum  of  £55 
and  interest  from  the  9th  November,  1847.  As  to  the 
residue,  it  must  be  discharged.  As  the  defendant  has 
asked  for  relief,  to  which  he  was  not  entitled,  he  has 
no  claim  to  the  costs  of  this  application;  while,  on  the 
other  hand,  as  this  part  of  the  rule  should  not  have 
been  opposed,  I think  the  plaintiff  ought  not  to  recover 
costs  from  the  defendant. 


McPherson  v.  Walker. 

Where  the  time  for  making  an  award  expired  on  the  1st  of  September,  and  the 
affidavit  of  the  execution  of  the  award  was  sworn  on  the  7th  of  August,  it 
was  held,  per  Draper,  J.,  that  the  affidavit  was  sufficient,  without  stating  on 
what  day  the  award  was  executed.  Held  also,  that  the  court  will  enforce 
the  performance  of  an  award  by  attachment,  where  it  extends  to  the  delivery 
of  possession  of  land.  Held  also,  that  a copy  of  the  affidavit  of  the  execution 
of  an  award  need  not  be  served-  together  with  the  award. 

Mr.  Eccles  shewed  cause  to  a rule  nisi  for  an  attach- 
ment for  not  performing  an  award,  by  which  the  arbi- 
trators decided  that  Walker  had  made  default  in  the 
payment  of  the  sum  of  £4,  which  was  due  in  payment 
for  certain  land  in  the  submission  mentioned  on  the 
1st  March,  1850,  and  that  Walker  had  therefore  for- 
feited all  claim  and  right  to  the  land  in  question ; and 
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they  awarded  that  Walker  should  forthwith  deliver  up 
the  premises  to  McPherson;  and  they  also  awarded 
costs.  He  objected  that  the  award  was  inequitable, 
directing  a forfeiture  for  non-payment  of  so  small  a 
sum  at  the  day — thus  making  time  of  the  essence  of  the 
contract;  and  that  the  submission  did  not  authorize 
the  award  as  to  costs.  He  also  objected  that  the  Court 
would  not  enforce  the  delivery  of  possession  by  an  at- 
tachment; and  lastly  that  the  affidavit  of  execution  of 
the  award  was  insufficient,  for  not  stating  on  what  day 
it  was  executed ; and  that  a copy  of  the  affidavit  of  the 
execution  of  the  award  should  have  been  served.  He 
cited:  Heathers  v.  Wardman,  4 U.  C.  Jurist,  173; 

Spooner  v.  Payne,  11  Jur.  242;  Dickenson  v.  Alsop,  13 
M.  & W.  722;  Russell,  on  Arbitration,  564. 

P.  M.  Vankough.net,  in  reply,  cited  4 Dowl.  174; 
Hunter  v.  Rice,  15  Ex.  10;  Thorpe  v.  Eyre,  1 Ad.  & 
El.  926;  Watson  on  Awards,  210,  248. 

DRAPER,  J. — The  objection  to  the  sufficiency  of  the 
affidavit  is,  I think,  cured  by  the  fact  that  the  time  for 
making  the  award  did  not  expire  until  the  1st  Septem- 
ber, 1850,  and  the  affidavit  of  the  execution  of  the  award 
is  sworn  on  the  7th  August,  1850.  It  might  otherwise 
have  prevailed.  See  Wohlenburg  v.  Lageman,  1 Marsh. 
579;  6 Taunt.  254,  S.  C.;  Harvey  v.  Harvey,  Tidd’s 
Prac.  Forms,  13;  and  the  case  of  Heathers  v.  Ward- 
man. 

I can  see  no  intrinsic  objection  to  the  award  itself, 
and  cannot  place  myself  in  the  arbitrators’  place  to 
exercise  a judgment  upon  evidence  submitted  to  them, 
and  which  is  not  before  the  Court.  As  to  the  costs,  the 
objection  must  prevail,  but  the  award  is  good  for  the 
residue;  the  submission  has  provided  for  these  costs, 
by  declaring  they  shall  abide  the  event — which  has  been 
determined  in  favour  of  McPherson.  The  authorities 
cited,  and  other  cases,  shew  that  the  Court  will  enforce 
the  performance  of  an  award  by  attachment,  though  it 
is  not  an  award  for  the  payment  of  money;  and  tllere  is 
no  reason  suggested  why  this  mode  of  enforcing  should 
not  extend  to  the  delivery  of  possession  nf  land,  any 
more  than  to  the  delivery  of  a chattel. 
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I do  not  find  any  authority  for  the  assertion  that  a 
copy  of  the  affidavit  of  execution  of  the  award  must  be 
served  together  with  the  award.  The  directions  in  the 
books  of  practice  do  not  treat  it  as  necessary;  nor  do 
I think  that  it  need  be  done. 

Rule  absolute. 


Scott  v.  Benson. 

A sheriff  having  been  ruled  to  return  a writ  of  fi.  fa.,  without  stating  to  what 
office  it  was  to  be  returned,  and  it  appearing  that  the  writ  had  been  issued 
from  the  office  of  a deputy  clerk  of  the  crown,  and  that  the  sheriff  might 
have  returned  it  to  the  office  from  whence  it  issued  : Held  by  Draper.  J., 
that  an  attachment  could  not  be  granted  against  him  on  an  affidavit  stating 
that  he  had  not  returned  the  writ  to  the  Crown  Office  at  Toronto. 

Richards,  W.  B.,  applied  for  an  attachment  against 
the  sheriff  of  Peterboro’,  for  not  returning  the  writ  of 
fi.  fa.  directed  to  him.  A rule  calling  on  the  sheriff  to 
return  the  writ  had  been  issued  in  the  common  form — 
i.  e.,  simply  requiring  him  to  return  it,  not  pointing  out 
to  what  office,  and  the  service  was  proved;  and  it  was 
also  sworn  that  a search  had  been  made  after  the  ex- 
piration of  the  rule  in  the  Crown  office  at  Toronto,  and 
the  writ  was  not  returned  there. 

DRAPER,  J. — The  statute  8 Viet.  ch.  36,  sec.  19, 
authorizes  the  deputy  clerk  of  the  crown  to  issue  rules 
on  the  sheriff  for  the  return  of  any  writs  of  final  process. 
The  same  statute  (sec.  4)  directs  the  deputy  clerks  to 
transmit  all  judgments  to  the  clerk  of  the  crown  at  To- 
ronto, immediately  after  entering  the  same;  and  (sec. 
3)  authorizes  the  deputy  clerks  to  issue  original  or  testa- 
tum writs  of  execution,  but  (sec.  6)  provides  that  all 
alias  and  subsequent  writs  of  final  process,  as  well  as 
all  writs  against  lands,  shall  be  sued  out  in  the  office 
of  the  clerk  of  the  crown  at  Toronto.  Had  this  Act 
been  in  force  I should  have  had  no  doubt  but  that  the 
attachment  ought  to  go  upon  these  affidavits. 

The  statute  12  Viet.  ch.  68,  sec.  1,  extends  the  power 
of  the  deputy  clerks,  and  among  other  things  author- 
izes them  “ to  issue  all  original  or  testatum  writs,  or 
alias  or  pluries  writs  of  fieri  facias  or  capias  ad  satis- 
faciendum, according  to  the  practice  of  the  Court  of 


MURPHY  Y.  MAGUIRE  ET  AL. 


33 


Queen’s  Bench.”  This  provision  appears  to  me  to  in- 
volve the  return  of  the  process  on  which  it  is  desired  to 
issue  an  alias  or  other  subsequent  writ  to  the  office  from 
which  the  first  issued.  As  I read  the  Act  8 Victoria, 
the  deputy  clerk  of  the  crown  can  only  issue  rules  on 
the  sheriff  of  the  county  in  which  such  deputy  holds  his 
office,  and  for  the  return  of  writs  issued  from  his 
office;  and  as  he  is  now  authorized  to  issue  alias  writs, 
it  appears  that  he  is  authorized  to  receive  and  file  the 
return  of  the  writ  on  which  the  alias  is  to  issue;  and 
that  the  sheriff  ought  not  therefore  to  be  attached  for 
contempt,  until  it  is  showm  that  he  has  not  returned  the 
writ  to  the  office  from  whence  the  rule  issued  calling 
on  him  to  make  such  return.  It  would  seem  incon- 
sistent with  the  spirit  of  the  two  statutes  that  the  sheriff 
should  be  guilty  of  a contempt,  if  in  fact  he  had  returned 
the  writ  to  the  office  from  whence  it  had  issued — from 
which  the  rule  to  return  it  had  issued — and  from  which 
any  subsequent  process  founded  on  such  return  could 
lawfully  issue. 


Den.  Murphy  v.  McGuire  et  al. 

A plaintiff  having  taken  out  a rule  for  the  payment  of  costs,  etc.,  erroneously 
entitled,  and  having  given  the  defendant’s  attorney  notice  of  a waiver  of  the 
rule,  and  proceedings  under  this  rule  having  been  stayed  by  a judge’s  order 
until  the  4th  day  of  next  term,  the  plaintiff  subsequently  issued  the  rule 
properly  entitled,  and  having  obtained  an  order  for  an  attachment,  the  de- 
fendant’s attorney  made  an  arrangement  with  the  plaintiff’s  attorney  to  set 
off  certain  costs  against  the  costs  for  the  non-payment  of  which  the  attach- 
ment was  ordered,  and  that  the  attachment  should  only  be  proceeded  with 
for  the  balance.  The  defendant  on  the  21st  of  November  obtained  a rule  to 
set  aside  the  rule,  or  the  attachment  thereon  issued,  on  the  ground  that  the 
plaintiff’s  attorney  had  issued  the  rule  properly  entitled  without  authority, 
and  during  the  time  the  proceedings  were  stayed  by  the  judge’s  order. 
Against  this  rule  it  was  shewn  that  on  the  18th  of  November  the  plaintiff’s 
attorney  served  a notice  on  the  defendant’s  attorney,  abandoning  the  second 
rule  and  the  attachment  issued  thereon.  Held  per  Draper,  J.,  that  the 
judge’s  order  only  stayed  proceedings  under  the  rule  erroneously  entitled, 
and  that  the  arrangement  made  by  the  defendant’s  attorney  with  the  plain- 
tiff’s attorney  as  to  setting  off  the  costs  after  the  attachment  had  been 
ordered,  precluded  the  defendant  from  going  back  to  object  to  proceedings 
antecedent  to  the  granting  of  the  attachment : and  notice  of  abandonment 
of  the  attachment  having  been  served  before  the  defendant’s  attorney  took 
out  his  rule,  that  under  the  circumstances  the  rule  should  be  discharged  with 
costs. 

A rule  was  granted  on  the  21st  of  November,  1850, 
to  set  aside  a rule  in  this  cause,  or  the  attachment  there- 
on issued,  with  costs,  on  grounds  disclosed  in  affidavits 
filed  on  the  11th  of  September  preceding,  when  a Judge’s 
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summons  issued,  on  which  a Judge’s  order  was  after- 
wards made  staying  proceedings  until  the  fourth  day  of 
this  term.  It  appeared  that  in  Easter  Term  a rule,  ob- 
tained by  the  defendant  in  this  cause  for  judgment  as 
in  case  of  a nonsuit  for  not  going  to  trial  pursuant 
to  notice,  had  been  discharged  with  costs,  and  that  the 
plaintiff’s  attorney  erroneously  took  out  the  rule  in  the 
name  of  John  Doe,  and  obtained  a rule  for  an  attach- 
ment for  the  costs.  The  mistake  was  discovered,  and 
the  defendant’s  attorney  on  the  19th  of  June  got  out  an 
order  to  stay  proceedings  on  such  rule  until  the  fourth 
day  of  Trinity  Term  then  next.  The  plaintiff’s  attorney 
gave  notice  to  the  defendant’s  attorney  that  he  would 
waive  those  proceedings  on  such  irregular  rule;  and, 
finding  that  the  error  existed  only  in  the  rule,  but  that 
the  previous  papers  and  proceedings  were  properly  en- 
titled, he  took  a new  rule  entitled  in  this  cause,  accord- 
ing to  the  entry  in  the  clerk’s  book,  and  upon  service 
of  this  rule  demanded  the  costs,  which  not  being  paid 
he  applied  for  and  obtained  a rule  for  an  attachment 
in  last  Trinity  Term.  The  defendants  did  not  move 
in  this  cause,  pursuant  to  the  stay  on  the  Judge’s  order, 
during  Trinity  Term.  Upon  this  motion  for  an  attach- 
ment an  arrangement  was  made  between  the  plaintiff’s 
and  the  defendant’s  attorneys  to  set  off  certain  costs  as  far 
as  they  would  go  against  the  costs  for  the  non-payment 
of  which  the  attachment  was  ordered,  and  that  the 
plaintiff’s  attorney  should  only  proceed  on  the  attach- 
ment for  the  balance.  That  although  the  attachment 
was  made  out  it  wTas  never  acted  upon,  and  that  on  the 
11th  of  September  the  defendants  got  a Judge’s  sum- 
mons, and  on  the  18th  of  September  a Judge’s  order  to 
stay  all  proceedings  on  the  rule  granted  in  Trinity  Term 
for  the  attachment,  and  also  on  the  attachment  until 
the  fourth  day  of  this  term. 

The  affidavit  on  which  the  motion  is  founded  states 
the  following  objections: — 

That  the  first  rule  above  mentioned  was  improperly 
entitled  John  Doe,  etc.:  that  the  plaintiff  amended  his 
rule  by  entitling  it  John  Den,  in  the  vacation  between 
Trinity  and  Easter  Terms  without  authority:  that  no 
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costs  were  taxed  on  the  rule  since  it  was  so  amended, 
hut  that  the  costs  taxed  on  the  erroneous  rule  have  been 
endorsed  on  the  amended  rule,  and  the  same  demanded: 
that  proceedings  were  taken  by  the  plaintiff  while  all 
proceedings  were  stayed  by  the  Judge’s  order  of  the1 
19th  of  June.  The  other  facts  above  stated,  in  refer- 
ence to  the  plaintiff’s  proceedings  and  the  arrangement 
with  the  defendants’  attorney,  were  set  out  in  an  affi- 
davit of  the  plaintiff’s  attorney  filed  on  showing  cause 
against  this  rule.  It  was  also  shown  that  on  the  18th 
of  November,  the  first  day  of  this  term,  a notice  was 
served  on  the  defendants’  attorney  that  the  plaintiff 
abandoned  the  last  attachment  also. 

DRAPER,  J. — I think  the  waiver  of  proceedings  on 
the  rule  erroneously  entitled  was  adopted  by  the  defend- 
ants’ attorney.  His  omitting  to  move  in  Trinity  Term 
against  that  rule,  affords  sufficient  proof  of  this,  taken 
with  what  is  sworn  by  the  plaintiff’s  attorney.  I do  not 
think  it  can  be  properly  said,  when  all  the  facts  appear, 
that  there  was  any  alteration  or  amendment  of  the 
erroneous  rule;  instead  of  that  a new  rule  warranted 
by  the  order  of  the  Court,  and  properly  entitled,  was 
sued  out.  The  Judge’s  order  of  the  19th  of  June  did 
not  stay  proceedings  in  the  cause,  only  proceedings  upon 
the  rule,  and  the  waiver  of  the  erroneous  rule  as  above 
stated,  got  rid  of  that  difficulty;  and,  even  if  the  plain- 
tiff could  not  regularly  have  taken  out  a new  rule  pend- 
ing that  order,  the  subsequent  arrangement  with  the  de- 
fendants’ attorney,  made  after  the  attachment  had  been 
ordered  in  Trinity  Term,  and  with  knowledge  of  that  or- 
der, must  preclude  the  defendants  from  going  back  to 
object  to  proceedings  antecedent  tot  the  granting  of  the 
attachment.  Add  to  which  the  defendants’  attorney 
was  served  with  notice  on  the  Monday  preceding  the 
moving  for  this  rule  nisi  (moved  on  Thursday)  that  the 
plaintiff  abandoned  the  attachment  now  moved  against 
and  would  take  no  further  proceedings  thereon.  Under 
all  these  circumstances  I am  of  opinion  this  rule  should 
be  discharged,  and,  as  moved,  with  costs. 
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REPORTS  OF  CASES  IN  THE  PRACTICE  COURT 

Before  The  Hon.  Mr.  Justice  Burns. 


Laurie  v.  Russell. 

A verdict  having  been  taken  subject  to  the  award  of  arbitrators,  who  made 
their  award,  and  the  plaintiff  without  waiting  until  the  fourth  day  of  the 
term  succeeding  the  taking  of  the  verdict,  immediately  entered  up  judgment 
thereon  : Held  per  Burns,  J.,  that  the  jilaintiff’s  judgment  was  regularly 
entered. 

At  the  last  autumn  assizes  held  in  and  for  the  united 
counties  of  Wentworth  and  Halton,  a verdict  was  taken 
in  this  cause  for  £280  11s.  3d.,  subject  to  the  award  of 
certain  arbitrators.  A power  to  enlarge  the  time  for 
making  the  award  wras  given  to  the  arbitrators  and  they 
exercised  it,  and  about  the  12th  May,  1851,  made  an 
award  in  favor  of  the  plaintiff  for  £205,  besides  costs. 
The  plaintiff  at  once  entered  up  judgment;  and  against 
this  judgment  the  defendant  moves,  contending  that  it 
could  not  be  signed  until  after  the  expiration  of  the 
first  four  days  of  the  term  succeeding  the  taking  of  the 
verdict,  so  as  to  afford  the  defendant  an  opportunity  of 
moving  against  the  award.  Cameron,  Q.C.,  for  defend- 
ant; W.  Eccles  for  plaintiff. 

BURNS,  J. — The  plaintiff  contends  that  it  is  regular 
for  him  to  sign  his  judgment  at  once. 

It  has  been  urged  that  our  practice  has  always  been 
first  to  move  against  the  judgment  and  get  that  out  of 
the  way,  and  then  to  move  against  the  award;  but  I 
can  find  no  decision  supporting  such  practice,  although 
it  is  not  unlikely  it  has  prevailed  under  some  expres- 
sions which  may  have  been  used  by  some  of  the  Judges 
that  it  was  necessary  to  give  the  defendant  a day  in 
term  before  the  plaintiff  could  proceed  upon  the  award, 
and  I certainly  was  under  such  impression  myself.  In 
this  case  the  reference  was  of  the  cause  only,  and  not 
of  all  matters  in  difference.  Upon  this  subject  I take 
the  practice  to  be  this,  as  now  understood  from  the  dif- 
ferent rules  stated  in  the  various  cases: — If  the  award 
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be  made  before  the  next  term  succeeding  the  assizes  at 
which  the  verdict  was  taken,  then  no  judgment  can  be 
entered  till  after  the  expiration  of  the  four  days  of  the 
term.  If  the  award  be  made  after  that  time  has  expired, 
then  the  plaintiff  may  enter  up  his  judgment  at  once, 
upon  making  the  submission  a rule  of  Court;  and  the 
reason  why  this  is  so  is,  because  by  the  agreement  of  the 
parties,  whenever  the  award  is  completed  it  has  rela- 
tion to  the  verdict  and  to  the  time  when  the  verdict  was 
pronounced  by  the  jury,  and  the  time  having  expired 
during  which  the  plaintiff  was  prevented  by  the  rules  of 
Court  from  entering  his  judgment,  he  may  enter  it  as 
soon  as  it  is  ascertained  for  what  sum  the  verdict  is  to 
be  in  truth.  This  practice  is  the  same  as  would  obtain 
by  virtue  of  our  own  rules,  and  there  is  no  difference 
in  that  respect  between  the  rules  adopted  here  and  the 
English  rules.  If  the  cause  only  be  referred,  then  the 
party  complaining  of  the  award  must  move  against  it 
within  the  first  four  days  of  the  term  after  which  it  was 
made,  and  the  verdict  and  judgment  is  no  obstacle  to 
his  doing  so.  This  practice  is  not  established  by  any 
rule  of  Court,  but  was  actea  upon  from  analogy  to  the 
motion  for  a new  trial.  The  first  case  reported  show- 
ing such  a practice  to  have  obtained  is  Martin  v.  Burge 
(6  N.  & M.  202),  then  Allenly  v.  Proudlock  (4  Bowl.  P. 
C.  54).  Mr.  Justice  Coleridge  acted  upon  it,  and  after- 
wards the  Court  of  Exchequer,  in  Anderson  v.  Fuller 
(4  M.  & W.  470),  and  lastly  the  Court  of  Queen’s  Bench 
in  Paxton  v.  The  Great  North  of  England  Railway  Co. 
(8  Q.  B.  938,  10  Jur.  430),  also  Riccad  v.  Kingdon  (15 
L.  J.  Q.  B.  269),  before  Mr.  Justice  Wightman.  If  the 
cause  and  all  matters  in  difference  be  referred,  so  that 
it  becomes  a general  reference,  then  the  party  complain- 
ing may  make  his  application  within  the  second  term 
after  the  making  of  the  award.  What  would  become 
of  the  judgment  is  not  stated,  but  it  seems  to  me  there 
can  be  no  difficulty  about  that,  for  if  the  award  be  set 
aside  the  judgment  must  go  also;  because,  if  the  verdict 
be  subject  to>  the  award,  and  the  Court  decide  there  is 
no  award,  then  the  verdict  still  remains  conditional  as 
when  at  first  given,  and  no  judgment  could  be  entered 
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upon  it.  Then  there  seems  to  be  another  class  of  cases 
in  which  the  judgment  may  be  attacked  if  the  award 
be  bad,  though  the  time  has  expired  for  moving  against 
the  award  itself,  if  the  application  be  made  during  the 
next  term  after  the  entry  of  the  judgment.  Vide  Brooks 
v.  Parsons  (8  Jur.  81,  13  L.  J.,  B.  C.),  and  Wilcox  v.  Wil- 
cox (19  L.  J.  Ex.  500). 

According  to  the  cases  of  Lee  v.  Lingard  (1  East, 
400),  and  Cromer  v.  Churt  (15  M.  & W.  310),  the  plain- 
tiff wras  right  in  signing  his  judgment,  and  this  rule  for 
setting  aside  the  judgment  as  being  irregularly  signed 
must  be  discharged  with  costs,  but  without  prejudice 
to  any  other  application  pending  or  that  may  be  made. 


Smith  v.  Turnbull. 

Under  a fi.  fa.  against  lands  and  tenements,  against  the  plaintiff  in  this  suit, 
in  favor  of  A.,  the  sheriff  sold  to  A.  a rent-charge,  which  the  defendant  in 
this  suit  had  granted  by  deed  to  the  plaintiff  for  her  life.  The  deed  con- 
tains a personal  covenant  of  the  defendant  to  the  plaintiff  to  pay  the  rent- 
charge  as  agreed  on. 

Held  per  Burns,  J.,  that  A.  is  not  entitled  to  sue  on  the  covenant  in  the  name 
of  the  plaintiff  ; and  that  the  rule  to  stay  proceedings  must  be  made  ab- 
. solute. 

The  defendant  moves  in  this  case  to  compel  the  attor- 
ney of  the  plaintiff  to  file  his  warrant  and  authority 
for  bringing  this  action — the  plaintiff  herself  swearing 
that  it  is  brought  without  her  authority  or  sanction. 
The  motion  is  resisted  on  these  facts: — Benjamin  Dou- 
gall,  for  whose  benefit  the  action  is  brought,  having  a 
judgment  against  the  plaintiff,  on  the  16th  December, 
1848,  sued  out  a writ  of  fi.  fa.  against  her  lands  and 
tenements;  and  under  that  writ  on  12th  January,  1850, 
the  sheriff  sold  to  Dougall,  as  the  purchaser  at  sheriff’s 
sale,  a certain  rent-charge,  which  the  defendant  had 
granted  to  the  plaintiff  for  her  life,  of  £20  a year,  by 
deed,  dated  the  16th  December,  1844.  This  rent  was 
charged  by  the  defendant  on  lot  number  24  on  the  east 
side  of  Front  street,  in  the  town  of  Belleville,  and  it 
was  made  payable  half-yearly,  on  the  12th  day  of  April 
and  October  in  each  year;  and  the  deed  contains  a 
power  to  enter  and  distrain  if  the  rent  be  in  arrear;  and 
also  contains  a personal  covenant  of  the  defendant  to 
the  plaintiff  to  pay  the  same  according  to  the  stipula- 
tions for  payment. 

Wilson,  Q.C.,  for  defendant. 
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Strong,  for  Dougall,  contends  that  the  sheriff’s  sale 
passed  to  him  the  whole  right,  title,  and  interest,  of  the 
plaintiff  in  the  rent-charge  and  covenant;  and  he  has 
commenced  this  action  in  the  name  of  the  plaintiff  on 
the  covenant,  for  the  non-payment  of  half  a year’s  rent 
due  on  12th  April,  1851,  claiming  a right  to  use  the 
plaintiff’s  name  without  her  authority  or  sanction,  in- 
asmuch as  he  concedes  that  he  cannot  bring  an  action 
of  debt  in  his  own  name  for  non-payment  thereof. 

BTJBNS,  J. — The  first  question  which  presents  itself, 
is,  whether  the  execution  against  lands  and  tenements 
will  authorize  a sale  of  a rent-charge  of  this  descrip- 
tion or  not.  The  Court  of  Queen’s  Bench  has,  in  a case 
between  these  parties,  already  decided  that  it  could 
not  be  sold  on  execution  against  goods  and  chattels,  and 
I think  rightly  so  decided.  It  perhaps  may  seem  strange 
then  to  question  whether  it  could  be  sold  on  the  other 
writ.  The  statute  5 Geo:  II.  ch.  7,  renders  lands  and 
other  hereditaments,  and  real  estates,  liable  for  the 
satisfaction  of  debts;  but  when  regulating  the  issue 
of  the  different  writs  of  execution  our  own  Legislature, 
by  stat.  43  Geo.  III.  ch.  1,  enacted,  that  goods  and 
chattels,  lands  and  tenements,  should  not  be  included 
in  the  same  writ,  and  that  lands  and  tenements  should 
not  be  sold  in  less  than  twelve  months  from  the  delivery 
of  the  writ  to  the  sheriff.  A rent-charge  is  an  incor 
poreal  hereditament,  and  certainly  is  neither  lands  nor 
tenements;  and  there  would  seem  no  sensible  reason 
why  a sum  certain  chargeable  upon  land,  which  could 
as  easily  be  converted  into  money  as  goods,  should  not 
be  sold  in  less  time  than  twelve  months.  Whether  it 
was  an  oversight  in  the  Legislature  in  not  adapting  a 
writ  of  execution  to  this  species  of  property,  or  whether 
it  may  be  subject  to  an  elegit,  is  not  for  me  to  say.  No 
difficulty  can  arise  now  as  to  what  shall  be  embraced 
within  the  word  lands,  for  stat.  12  Viet.  ch.  71,  has 
defined  what  shall  pass  under  such  term,  and  has  also 
rendered  rents  liable  to  be  sold  as  lands.  No  analogy 
can  be  drawn  between  the  writ  of  elegit  and  our  writ 
of  execution  against  lands;  for  things  might  be  ex- 
tended which  could  not  be  sold,  and  amongst  others 
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rents,  which  by  the  Statute  of  Frauds,  29  Car.  II.  ch. 
3,  sec.  19,  are  expressly  made  subject  to  execution. 
Without,  however,  expressing  any  opinion  upon  this 
point,  there  are  other  questions  which  must  be  answered 
in  a way  that  proves  Mr.  Dougall  cannot  proceed  to 
realize  the  fruit  of  his  execution  by  means  of  an  action 
in  the  name  of  this  plaintiff. 

The  sum  granted  by  the  defendant  to  the  plaintiff  is 
properly  an  annuity,  because  by  the  deed  creating  it  th> 
land  is  made  chargeable,  as  also  the  person,  by  means 
of  the  covenant  for  payment.  The  covenant,  however, 
is  but  a chose  in  action,  and  not  capable  of  being  assign- 
ed at  law,  so  as  to  authorize  the  assignee  to  maintain 
an  action  of  covenant  in  his  own  name.  Mr.  Dougall  so 
considered  it,  because  he  brings  an  action  in  the  name 
of  the  covenantee,  and  he  considers  that  the  plaintiff  is 
now  only  his  trustee,  and  he  may  use  her  name  against 
her  will.  If  this  position  be  true,  then  the  effect  of  the 
sheriff’s  sale  was  to  transfer  only  the  equitable  interest 
in  the  lands,  or  the  rent,  to  the  vendee,  leaving  the  legal 
title  to  enforce  the  covenant  in  the  covenantee — a posi- 
tion which  can  hardly  be  contended  for.  The  sale  must 
be  a legal  transfer  of  the  land  or  the  rent,  or  it  amounts 
to  nothing.  In  cases  where  the  covenant  runs  wdth  the 
land,  and  a sale  of  the  land  itself  is  made,  it  may  be 
said  the  covenant  is  legally  transferred  with  the  land. 
In  Spencer’s  case  it  is  said  “ The  same  law  is  of  tenant 
by  statute  merchant  or  statute  staple,  or  elegit  of  a 
term,  and  he  to  whom  a lease  for  years  is  sold  by  force 
of  any  execution  shall  have  an  action  of  covenant  in 
such  case  as  a thing  annexed  to  the  land,  although  they 
come  to  the  term  by  act  in  law;  as  if  a man  grants  to 
a lessee  for  years  that  he  shall  have  so  many  estovers 
as  will  serve  to  repair  his  house,  or  as  he  shall  burn  in 
his  house,  or  the  like  during  the  term,  it  is  as  appur- 
tenant to  the  land,  and  shall  go  with  it  as  a thing  appur- 
tenant into  whosesoever  hands  it  shall  come.”  The  cove- 
nant in  respect  of  the  annuity  is  personal;  and  as  the 
annuity  is  neither  lands  nor  tenements,  there  is  nothing 
to  which  the  covenant  can  be  appurtenant,  and  there- 
fore the  transfer,  if  it  can  be  transferred  by  sheriff’s 
sale,  is  the  transfer  merely  of  an  equitable  title  to  use 
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the  name  of  the  plaintiff  in  an  action  at  law  to  enforce 
the  covenant.  I do  not  see  how  it  is  possible  by  means 
of  the  execution  and  sheriff’s  sale  to  place  the  purchaser 
and  the  judgment  debtor  in  the  relation  to  each  other  of 
trustee  and  cestui  que  trust.  The  5th  sec.  of  12  Yict. 
ch.  71,  shows  that  notwithstanding  the  Legislature 
did  by  the  13th  sec.  confer  the  right  to  sell  various  in- 
terests not  before  liable  to  be  sold,  yet  that  it  carefully 
preserves  the  law  as  respects  choses  in  action,  because 
it  is  provided  that  no  chose  in  action  shall  be  made  as- 
signable at  law  by  reason  of  that  Act. 

Besides  this  consideration  there  is  another,  which 
seems  to  be  equally  strong  against  Mr.  Dougall  main- 
taining this  action  in  the  plaintiff’s  name.  Assuming 
that  the  rent> charge  could  be  well  sold  under  the  exe- 
cution, and  that  the  legal  title  to  the  rent  was  well 
transferred  to  the  purchaser  by  means  of  the  sheriff’s 
deed,  which  perhaps  would  give  a right  to  distrain,  that 
act  must,  I think,  have  the  effect  of  rendering  it  impos- 
sible for  this  defendant  to  perform  the  covenant  to  this 
plaintiff;  or,  in  other  words,  it  must  operate' in  law  as 
a discharge  to  the  defendant  of  his  personal  covenant  to 
this  plaintiff;  and  Peckham’s  case,  Sav.  132,  supports 
this  view. 

I think  the  rule  for  staying  all  proceedings  in  this 
action  must  be  made  absolute. 

Williams  v.  Rider. 

In  an  action  of  dower  the  Nisi  Prius  record  is  defective,  if  made  up  in  the 
same  form  as  the  record  in  personal  actions. 

In  this  case,  which  is  an  action  of  dower,  the:  record 
is  made  up  in  the  same  form  as  in  actions  of  assumpsit, 
debt,  etc.  The  case  was  carried  down  to  trial  at  the 
last  assizes  for  Woodstock,  before  the  Chief  Justice,  and 
the  objection  to  the  form  of  the  record  was  taken,  but 
the  Chief  Justice  allowed  the  plaintiff  to  proceed,  sub- 
ject to  the  objection.  Galt  for  defendant.  Read  for 
plaintiff. 

The  45th  rule  of  Hil.,  13  Yict.,  is  to  the  effect  that  the 
process  and  proceedings  in  actions  of  ejectment,  dower 
and  replevin  shall  be  and  continue  as  heretofore. 
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In  Doe  Burnham  v.  Simmonds,  Easter  Term,  13  Viet., 
the  Court  of  Queen’s  Bench  decided  that  a Nisi  Prius 
record  in  ejectment  was  not  to  be  made  up  in  the  same 
form  as  in  cases  in  personal  actions.  That  case  is  re- 
lied upon  now  as  proving  the  record  in  this  case  to  be 
irregularly  made  up,  contrary  to  the  rule  of  Court;  and 
the  application  is  resisted  on  two  grounds:  1st.  That 
the  decision  of  the  Court  of  Queen’s  Bench  is  inconsis- 
tent with  the  previous  rules  of  Court,  which  permitted 
the  records  in  all  cases  to  be  made  up  as  in  personal  ac- 
tions; and  2nd.  That  the  practice  is  now  regulated  in 
dower  cases  by  statute  13  & 14  Viet.,  ch.  58. 

BURNS,  J. — As  I was  one  of  the  Judges  who  con- 
curred in  the  judgment  in  Doe  Burnham  v.  Simmonds, 
it  becomes  my  duty  to  examine  the  point  more  thorough- 
ly, inasmuch  as  that  judgment  is  now  questioned, 
whether  it  were  rightly  decided.  I think  it  was,  and  I 
still  adhere  to  it.  The  difficulty  seems  to  me  to  have 
arisen  in  this  way: — Our  statute  7 Wm.  IV.  ch.  3,  which 
•authorizes  the  Judges  to  make  the  new  rules  gave  them 
power  to  make  alterations  in  the  mode  of  pleading  in 
the  said  Court,  and  in  the  mode  of  entering  and  tran- 
scribing pleadings,  judgments  and  other  proceedings  in 
actions  at  law.  The  Act  is  entitled,  “ An  Act  for  the 
further  amendment  of  the  law%  and  the  better  advance- 
ment of  justice”;  arid  under  this  authority  the  Judges 
made  the  rules  of  E.  T.,  5 Viet.  (1842).  In.  these  rules 
there  seems  to  be  no1  restrictions  as  to  kinds  of  actions. 
Our  rules  are  similar  to  the  English  rules,  which  were 
made  after  the  passing  of  the  Uniformity  of  Process 
Act.  It  was  soon  made  a question  in  England  whether 
the  rules  applied  to  mixed  actions,  and  it  was  held  they 
did  not.  Vide  1 C.  M.  & R.  19.  And  the  reason  for  it 
was,  that  the  rules  were  mad^  under  authority  of  an  Act 
which  was  to  regulate  proceedings  in  personal  actions. 
It  is  very  true  it  may  be  urged  that  our  statute  was  not 
so  limited,  and  embraced  all  descriptions  of  actions, 
and  that  the  rules  of  Court  did  not  contain  any  restric- 
tions. If  the  case  had  rested  there,  I should  have 
thought  it  was  intended  to  have  taken  a wider  range 
than  was  done  in  England,  but  then  comes  the  rule  of 
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Hil.  13  Viet.,  before  mentioned.  Where  it  says  that  the 
process  and  proceedings  shall  be  the  same  as  heretofore 
in  actions  of  ejectment,  dower  and  replevin,  we  must 
suppose  it  to  have  some  meaning.  If  these  actions  were 
followed  in  the  same  manner  as  personal  actions  under 
the  then  existing  rules,  it  was  absurd  to  speak  of  them 
as  the  rule  does,  because  there  was  nothing  in  the  gen- 
eral body  of  rules  of  Hilary  Term,  13  Viet.,  which  af- 
fected them,  and  rendered  it  necessary  to  preserve  them 
in  accordance  with  the  forms  of  other  actions.  If  these 
actions  were  pursued  in  forms  different  from  that  of  per- 
sonal actions  under  the  rules,  then  the  45th  rule  is  con- 
sistent, and  shows  that  these  actions  were  to  remain 
untouched.  What  is  the,  inference  then,  but  that  these 
actions  did  not  stand  upon  the  same  footing  with  per- 
sonal actions.  It  may  be  said  that  the  rule  45  is  nuga- 
tory, because  it  is  inconsistent  with  what  had  been 
established  by  Act  of  Parliament.  If  there  was  an 
inconsistency  and  repugnancy,  then  of  course,  no  rule 
of  Court  could  override  an  Act  of  Parliament;  but  1 
look  upon  the  rule  45  as  a judicial  interpretation  of  what 
kind  of  actions  both  the  Legislature  and  former  rules  of 
Court  contemplated,  and  in  this  way  there  is  no  incon- 
sistency or  repugnancy  at  all.  I shall  adhere  to  this 
view  until  I am  told  by  a superior  Court  that  it  is  in- 
correct. 

Then  the  next  question  is,  whether  the  Legislature  by 
the  Act  13  & 14  Viet.  ch.  58,  intended  to  make,  and  have 
made  any  alteration.  Section  2 is,  that  upon  the  declara- 
tion and  notice  being  filed,  provided  for  by  that  Act,  the 
party  shall  be  entitled  to  proceed  thereon  as  in  personal 
actions.  When  'we  look  at  the  objects  for  which  the 
statute  was  passed — namely,  to  give  a more  easy  and 
less  expensive  remedy  for  the  recovery  of  dower — we 
must  hold,  I think,  that  the  words  entitled  to  proceed 
thereon  as  in  personal  actions,  meant  that  it  was  less 
expensive  to  do  so  than  follow  the  former  system,  and 
that  the  intention  was  to  assimilate  the  action  of  dower 
to  proceedings  in  those  actions;  consequently  the  Act 
of  Parliament  overrides  the  rule  of  Court,  for  the  statute 
being  subsequent  to  the  rule  of  Court,  shows  that  the 
Legislature  intended  the  practice  in  dower  should  be 
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altered,  as  the  title  of  the  act  declares  it  was  passed  for 
altering  the  practice  in  actions  of  dower.  The  Act  de- 
claring that  actions  of  dower  should  be  proceeded  with 
as  in  personal  actions,  shows  also  that  the  proceedings 
in  such  actions  had  not  before  been  so  conducted,  at 
least  the  Legislature  supposed  so — otherwise  there  would 
have  been  no  necessity  for  those  words  being  inserted 
in  the  Act;  and  this  Act  may  be  looked  upon  as  a legis- 
lative interpretation  of  the  former  Act  and  the  rules  of 
Court. 


Doe  Hay  v.  Hunt. 

Where  a commission  to  examine  a witness  in  a foreign  country  has  been  ex- 
ecuted and  returned,  and  remains  unopened,  and  it  is  supposed  that  there  is 
no  proper  affidavit  of  the  execution  attached  as  required  by  the  statute  2 
Geo.  IV.  ch.  1,  sec.  18,  the  Court  will  grant  an  order  to  have  it  returned  to 
the  commissioners,  and  to  authorise  them  to  open  it  and  attach  the  proper 
affidavit  of  execution  thereto,  and  to  return  it  again  as  directed  by  the  Act. 

In  this  case  a commission  to  examine  witnesses  in 
the  United  States  has  been  executed  and  returned  by 
the  commissioners,  but  the  same  remains  unopened  until 
.the  next  assizes,  when  it  is  to  be  used.  It  is  supposed 
that  there  is  no  proper  affidavit  of  execution  attached, 
as  required  by  the  18th  sec.  of  statute  2 Geo.  IV.  ch.  1; 
and  if  it  should  turn  out  upon  the  commission  being 
opened  that  the  affidavit  is  defective,  then  the  evidence 
cannot  be  read,  and  great  expense  must  necessarily  be 
incurred.  Application  is  made  now  to  order  that  the 
commission  be  sent  back  to  the  commissioners,  with 
directions  to  them  to  make  the  necessary  affidavit  of  ex- 
ecution, and  again  to  return  the  commission. 

Vankoughnet,  Q.C.,  for  plaintiff.  Read  for  defendant. 

BURNS,  J. — Very  little  is  to  be  found  in  the  books 
on  the  subject  of  commissions  to  examine  witnesses, 
as  respects  the  return  thereof.  I find  in  an  old  case  in 
Chancery  that  when  a commission  was  not  properly  sent 
back,  that  the  Court  ordered  it  to  be  returned  to  the 
commissioners,  with  directions  to  be  sent  back  by  post. 

I can  see  no  objection  to  grant  what  is  asked  in  this 
case,  and  therefore  the  order  will  be  that  the  clerk  of 
the  Crown  do  enclose  the  commission  directed  to  the 
commissioners,  who  are  authorized  to  open  the  same, 
and  attach  thereto  a proper  affidavit  of  the  execution 
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thereof,  and  stating  therein  that  the  same  remains  in 
every  respect  the  same  as  before,  save  the  affidavit  of 
the  due  execution  thereof  now  made;  and  that  the 
commissioners  again  return  the  commission  as  directed 
by  the  Act.  The  order  under  which  it  is  done  should 
properly  accompany  the  commission,  and  be  returned 
with  it  under  seal. 


Doe  Read  v.  Peterson  and  Ireton. 

A notice  of  a trial  in  a suit  against  two  defendants  having  been  served  with 
the  name  of  only  one  defendant  therein,  is  a nullity,  and  the  rule  to  set  aside 
the  nonsuit  for  not  confessing  lease  entry  and  ouster  must  be  absolute. 

The  application  in  this  case  is  to  set  aside  the  non- 
suit of  the  plaintiff  at  the  last  assizes  for  the  united 
counties  of  Leeds  and  Grenville,  which  took  place  be- 
cause the  defendant  did  not  appear,  to  confess  leave 
entry  and  ouster.  The  defendant  contends  he  was  not 
bound  to  appear  and  confess  because  there  had  been  no 
proper  notice  of  trial  served.  Notice  of  trial  was  ad- 
mitted by  the  defendant’s  attorney  as  served  on  the  22nd 
March,  1851,  for  the  assize  day  at  Brockville,  the  5th 
May;  but  the  notice  instead  of  containing  the  names  of 
both  defendants,  was  entitled  John  Doe,  on  the  demise 
of  Sidney  Read  v.  William  Peterson,  whereas  in  truth 
the  suit  is  against  Read  and  Robert  Ireton. 

G.  Sherwood,  for  plaintiff.  Philpotts,  for  defendant. 

BURNS,  J. — Is  a notice  of  trial  to  one  defendant  a 
notice  to  both?  It  is  contended,  because  it  has  been 
held  that  a notice  of  trial  including  several  defendants, 
some  of  whom  died  after  the  notice  had  been  given,  that 
this  is  a similar  case.k  I do  not  think  so.  It  may  very 
well  be  supposed  that  to  include  other  parties  with  those 
against  whom  the  action  is  proceeding  does  not  mis- 
lead those  who  are  to  defend;  but  that  is  a different 
question  from  this  case.  It  is  true  here  the  attorney 
acted  for  both  defendants,  but  then  I think  it  would  be 
straining  the  rule  to  hold,  because  Peterson  himself 
would  be  bound  thereby,  that  Ireton  should  also  be 
bound  because  he  employed  the  same  attorney.  There 
is  no  question  that  the  notice  is  irregular;  and  the  only 
point  is  whether  both  defendants  are  now  to  be  bound 
by  this  notice,  and  that  both  were  bound  to  appear  and 
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confess  lease,  entry,  etc.  It  is  to  be  regretted  that  the 
attorney  did  not  at  once  apprize  the  plaintiff’s  attorney 
of  the  irregularity;  but  if  I hold  the  defendant  shall 
not  be  relieved,  it  is  equivalent  to  hold  that  the  defend- 
ant’s attorney  was  bound  to  apprize  the  opposite  attor- 
ney. In  this  case  the  defendant’s  attorney  returned  an 
acceptance  of  the  notice,  but  of  course  that  must  in  fair- 
ness be  held  that  he  accepted  the  notice  as  it  had  been 
sent — that  is,  in  a cause  against  one  defendant;  and  if 
the  plaintiff’s  attorney  had  looked  at  it  after  receiving  it 
back  he  must  have  seen,  it  was  not  properly  entitled.  It 
appears  to  me  I must  hold  this  is  no  notice  in  the 
proper  cause — not  merely  that  it  was  an  irregular  notice, 
which  could  not  deceive,  and  must  bind  both  defendants. 
What  is  done  here  amounts  to  a nullity;  the  defendant 
may  move  against  it  whenever  he  shall  begin  to  feel  the 
effect  of  it,  for  before  that  time  he  cannot  suppose  the 
opposite  party  will  proceed  upon  what  amounts  to  a 
nullity. 

It  is  not  necessary  in  this  case  to  refer  to  the  other 
ground  upon  which  the  rule  was  moved.  I must  make 
the  rule  absolute,  with  costs. 

Vide  Cotton  v.  Thomson,  5 Jur.  270;  Wood  v.  Hard- 
ing, 3 C.  B.  968. 


Wilkes  v.  Masecar. 

The  plaintiff  sued  out  his  writ  in  the  office  of  the  Deputy  Clerk  of  the  Crown 
of  the  United  Counties  of  Wentworth  and  Hal  ton,  and  strved  a declaration 
with  the  venue  laid  in  the  County  of  Norfolk. 

Held,  per  Burns,  J. — That  the  service  of  the  declaration  was  irregular. 

The  facts  are  these:  On  the  7th  September,  1850,  the 
plaintiff  sued  out  his  writ  of  summons  in  the  Court  of 
Common  Pleas,  directed  to  the  defendant,  describing 
him  as  of  Townsend,  in  the  county  of  Norfolk,  command- 
ing him  to  appear  in  the  office  of  the  deputy  clerk  of  the 
Crown  in  the  united  counties  of  Wentworth  and  Hal  ton, 
from  which  office  the  writ  of  summons  issued.  The  de- 
fendant appeared  in  the  office  as  commanded,  and  the 
plaintiff  in  declaring  laid  the  venue  in  the  county  of 
Norfolk.  The  defendant  moved  to  set  aside  the  service 
of  the  declaration,  on  the  ground  that  the  plaintiff  in 
suing  out  a writ  of  summons  from  a deputy’s  office,  and 
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the  appearance  being  in  that  office  the  plaintiff  is  bound 
to  lay  the  venue  in  the  county  where  the  writ  was 
issued  out. 

Wilkes  for  plaintiff.  Read  for  defendant. 

BURNS,  J. — The  declaration  in  this  case  shows  it  to 
be  an  action  of  trespass  quare-  clausum  fregit  to  lands 
situated  in  the  county  of  Norfolk,  which  it  is  contended 
renders  it  local,  and  that  the  action  ought  to  have  been 
commenced  in  the  county  of  Norfolk,  either  by  the  writ 
of  summons  being  issued  in  the  county  of  Norfolk  or 
from  the  principal  office  in  Toronto,  which  would  have 
enabled  the  plaintiff  to  lay  the  venue  in  Norfolk. 

If  this  case  had  occurred  under  the  Testatum  Act,  8. 
Viet.  ch.  36,  there  can  be  no  question  that  the  plaintiff’s 
proceedings  must  be  held  to  be:  irregular.  This  has  so 
been  decided  by  the  Chief  Justice  of  the  Common  Pleas. 
— Vide  Vaughan  v.  Hubbs  et  al.,  1 Ch.  Rep.  76,  with 
which  I fully  agree.  I am  of  opinion  the  same  result 
must  follow,  since  the  change  created  by  ch.  63,  12  Viet. 
The  22nd  sec.,  after  enacting  what  the  process  shall  be 
in  actions  non-bailable,  goes  on  to  state  that  every  such 
writ  of  summons  may  be  served  in  the  manner  hereto- 
fore used  in  the  county  therein  mentioned,  and  the  34th 
sec.  continues  the  8 Viet.  ch.  36  in  force,  and  declares 
it  to  be  applicable  to  the  writs  directed  by  ch.  63  of  12 
Viet,  except  in  so  far  as  the  provisions  of  it  are  incon- 
sistent with  the  latter,  and  that  the  former  Act  shall 
apply  to  the  practice  to  be  observed  in  the  Court  of  Com- 
mon Pleas,  as  well  as  in  the  Court  of  Queen’s  Bench. 
The  result  of  this  is  that  in  an  action  where  the  venue  is 
not  local  process  may  issue  from  the  office  of  the  deputy, 
and  all  the  proceedings  in  that  suit  shall  be  continued 
and  carried  on  to  final  judgment  in  the  county  where 
the  process  is  sued  out;  but  the  plaintiff,  in  a case  where 
the  venue  is  local,  must  either  commence  the  action  and 
carry  it  on  in  the  county  where  the  venue  is  to  be  laid, 
or  he  must  commence  by  suing  out  his  writ  from  the 
principal  office.  The  venue  is  in  this  case  imperfectly 
laid  in  the  county  of  Norfolk,  and  therefore  the  service 
is  irregular  and  must  be  set  aside,  with  costs. 
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Faulkner  v.  Saulter. 

When  after  an  action  has  been  brought  matters  in  dispute  have  been  left 
generally  to  arbitrators,  without  anything  being  mentioned  respecting  costs, 
and  the  arbitrators  award  a sum  of  money  to  the  plaintiff,  and  direct  that 
the  costs  of  the  defence  of  the  suit  are  to  be  deducted  from  the  money 
awarded  to  the  plaintiff,  the  Court  will  not  set  the  award  aside  because  the 
costs  by  the  award  are  to  be  deducted.  Semble,  that  when  arbitrators  award 
the  costs  of  the  arbitration  without  having  power  so  to  do,  if  they  are  sepa- 
rable, the  award  is  only  bad  as  to  that  part. 

The  application  in  this  case  is  to  set  aside  an  award 
which  has  been  made  under  a submission  by  the  parties 
by  bond.  The  bond  of  submission  recites  that  an  ac- 
tion had  been  commenced  by  the  plaintiff  against  the 
defendant;  and  then  without  specifically  referring  the 
action,  it  refers  generally  all  matters  in  dispute  to  the 
arbitrators;  and,  if  they  did  not  make  an  award,  then 
to  the  award  of  such  umpire  as  the  arbitrators  should 
appoint.  Nothing  is  said  about  the  costs  of  the  action, 
nor  of  the  costs  of  the  reference. 

The  umpire  made  his  award,  and  after  reciting  the 
submission  he  says  that  he  doth  award,  order,  decree 
and  adjudge  of  and  concerning  the  premises,  that  the 
defendant  shall  pay  to  the  plaintiff  £14  7Jd.,  deducting 
therefrom  all  the  costs  of  the  defence  in  the 
suit,  all  the  costs  attending  the  arbitration  and 
the  award,  and  three  pounds  for  the  arbitrators 
and  the  umpire.  Then  follows  a clause  that 

all  actions  and  suits  commenced,  brought,  or  depending, 
shall  cease  and  determine  and  be  no  further  prosecuted, 
and  that  the  plaintiff  shall  pay  all  the  costs  of  the  de- 
fence in  the  said  suit,  all  the  costs  attending  the  arbitra- 
tion, and  of  the  award,  and  three  pounds  for  the  arbi- 
trators and  the  umpire,  the  same  being  deducted  from 
the  award;  and  then  a clause  follows,  that  the  parties 
shall  execute  general  releases. 

The  award  is  objected  to  because  the  umpire  has  ex- 
ceeded his  authority  in  awarding  the  costs  of  the  cause 
to  be  paid  by  the  plaintiff,  while  at  the  same  time  the  de- 
fendant is  directed  to  pay  a sum  of  money  to  the  plain- 
tiff; and  because  the  costs  of  the  reference  and  award 
are  directed  to  be  paid  by  the  plaintiff,  when  no  author- 
ity over  these  costs  was  given;  and  next,  that  the 
award  is  uncertain  and  not  final,  because  the  suit  which 
was  referred  was  not  specifically  disposed  of. 
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J.  Duggan  for  plaintiff.  Wilson,  Q.C.,  for  defendant. 

BURNS,  J. — With  respect  to  these  objections,  arising 
upon  the  face  of  the  proceedings,  I am  of  opinion  there  is 
no  ground  for  setting  aside  the  award.  The  cause  is  men- 
tioned in  the  submission  and  recited  in  the  award;  and 
the  award  professes  to  dispose  of  and  concerning  the 
matters,  and  then  awards  generally  that  all  actions  and 
suits  brought  or  depending  between  the  parties,  for  any 
matter  or  cause,  shall  cease  and  determine.  The  action 
which  had  been  commenced  must  be  included  in  the 
general  words,  but  the  award  being  of  and  concerning 
the  premises  referred,  does,  in  truth,  specifically  dis- 
pose of  the  action. — Vide  Creswich  v.  Harrison,  15  Jur. 
108,  where  the  authorities  on  this  point  are  collected. 

Then,  has  the  umpire  rightly  disposed  of  the  matter 
of  costs?  The  costs  of  the  suit  were  not  directed  to 
abide  the  event  of  the  award;  and  the  suit  being  re- 
ferred, the  costs  of  the  suit  were  in  the  discretion  of  the 
arbitrator.  The  plaintiff  seems  to  think  that  because 
he  has  been  awarded  a sum  of  money  to  be  paid  by  the 
defendant,  the  arbitrator  had  no  power  to  deal  with 
costs.  If  the  plaintiff  intended  the  arbitrator  should 
have  no  power  over  the  costs,  he  should  have  so  agreed ; 
but  he  has  left  it  discretionary  with  the  arbitrator  to 
deal  with  the  costs  of  the  suit  as  he  pleases.  As  the 
reference  is  general,  the  sum  which  the  arbitrator  has 
awarded  may  be  for  something  which  the  suit  had 
nothing  to  do  with.  That  the  arbitrator  has  directed 
the  amount  of  those  costs  to  be  deducted  from  the  £14 
7^d.  is,  I think,  no  objection.  The  award  contains  a 
clause  stating  that  the  plaintiff  shall  pay  those  costs, 
and  the  direction  that  he  shall  pay  the  specific  sum  less 
than  those  costs  only  amounts  to  this,  that  the  arbitra- 
tor sees  no  reason  why  the  plaintiff  should  pay  over  a 
sum  with  one  hand  a portion  of  which  he  is  to  receive 
back  with  the  other.  With  respect  to  the  costs  of  the 
reference  and  award,  that  is  clearly  bad,  but  that  does 
not  affect  the  award  in  other  respects;  it  may  be  sepa- 
rated from  the  other,  and  the  award  stand  good  as  to 
the  residue. 

Then  the  plaintiff  has  objected  that  the  arbitrators 
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chose  one  Richard  Harrison  to  be  the  umpire,  and  not 
Maitland,  who  made  the  award ; and  that  Maitland  made 
the  award  without  calling  the  parties  before  him,  or 
hearing  any  evidence. 

These  objections  are  completely  met  by  the  affidavits 
on  the  defence;  it  is  shown  that  Harrison  declined  to 
act  as  umpire,  and  that  Maitland  was  chosen  atT  the 
plaintiff’s  own  request  and  concurrence.  It  appears 
also  that  Maitland  sat  with  the  arbitrators  and  heard 
the  evidence  in  the  first  instance,  and  that  the  plaintiff 
was  present. 

As  the  part  of  the  award  which  is  bad  is  so  clearly 
separable  from  the  rest  and  may  be  treated  as  surplus- 
age, and  the  practice  respecting  the  costs  of  the  refer- 
ence when  the  submission  is  silent  respecting  them  must 
be  so  well  known,  I must  follow  the  case  of  Re  Goddard, 
19  L.  J.  Q.  B.  305,  and  discharge  the  rule  for  setting 
aside  the  award  generally. 

The  Great  Western  Railroad  Co.  v.  Rolph. 

When  an  award  between  the  Great  Western  Railroad  Company  and  a person 
through  whose  lands  the  road  passes  awards  a sum  of  money  for  damages, 
and  on  payment  for  the  land  taken  by  the  Company  directs  a conveyance  of 
the  land,  the  award  will  not  be  set  aside  because  it  does  not  set  out  the  land 
for  which  the  conveyance  is  to  be  given  by  metes  and  bounds.  Semble,  that 
a conveyance  is  not  necessary. 

The  facts  and  circumstances  out  of  which  the  present 
application  arises  appear  to  be  these : 

In  the  month  of  November,  1850,  the  company  laid 
out  the  line  of  the  Great  Western  Railway  through  the 
lands  of  Mr.  Rolph,  and  on  the  16th  November  the  agent 
of  the  company  addressed  a communication  to  Mr. 
Rolph  as  follows: — 

“ Proposition  of  the  Great  Western  Railroad  Company 
to  George  Rolph,  Esq.,  as  follows,  viz.: 

“ The  said  company  have  located  their  line  of  road  on 
and  across  lots  Nos.  18,  17,  16  and  15,  in  the  first  con- 
cession of  West  Flamboro’  and  require  about  seventeen 
acres  of  land  along  the  line  thus  located  on  said  lots. 
The  company  will  make  for  him  a good  frame  crossing 
over  or  under  the  railroad  on  each  of  the  above  lots. 
They  will  not  injure  nor  obstruct  the  Sydenham  Road, 
and  at  the  bend  of  the  said  road  they  will  so  construct 
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the  culvert  to  conduct  the  water  across  said  road  as  will 
not  destroy  the  mill  site  or  injure  it.  The  company  giv- 
ing the  above  guarantees!  think  Mr.  Rolph  should  not 
make  any  charge  for  the  land  they  require  to  occupy, 
as  his  property  will  be  greatly  increased  in  value.  They 
however,  rather  than  go  to  the  trouble  of  an  arbitration, 
will  pay  five  pounds  per  acre  for  the  lands  they  require.” 

This  proposition  was  not  accepted;  and  on  the  28th 
January,  1851,  the  parties  entered  into  articles  of  agree- 
ment, reciting  that  the  company  had  located  their  line 
of  road  so  as  to  run  across  a portion  of  the  lands  of  Mr. 
Rolph,  and  that  disputes  and  differences  exist  between 
them  as  to  the  value  of  the  land  required  by  the  said 
company  for  the  use  of  the  road,  and  also,  the  damage 
Mr.  Rolph  might  sustain  thereby,  and  then  it  was  agreed 
between  the  parties  that  all  disputes  and  differences 
which  existed  between  them  should  be  referred  to  the 
arbitration  of  Daniel  G.  Gunn  and  John  Patterson  and 
such  third  person  as  they  might  appoint,  to  be  decided 
by  them  or  any  two  of  them.  It  appears  that  previous 
to  the  28th  January,  1851,  the  company  had  surveyed 
the  line  of  road  through  Mr.  Rolph’s  land,  and  staked 
it  out  by  metes  and  bounds,  and  had  made  a diagram 
of  it,  which  was  produced  on  the  said  28th  January  and 
shown  to  Mr.  Rolph,  and  also  to  the  arbitrators,  as 
being  the  lands  which  would  be  required  by  the  com- 
pany. 

By  statute  of  1841,  4 & 5 Viet.  ch.  80,  certain  persons 
were  incorporated  by  the  name  of  “ The  Sydenham 
Mountain  Road  Company,”  and  it  appears  that  this  road 
crosses  Mr.  Rolph’ s lands,  and  that  the  line  of  railway 
crosses  this  road  on  Mr.  Rolph’s  land.  On  the  12th 
March,  1851,  when  the  arbitrators  had  decided  upon 
what  their  award  should  be,  and  as  it  appears 
to  settle  the  question  about  the  Sydenham  road 
(which  appears  to  belong  chiefly'  to  Mr.  Rolph),  so 
as  not  to  embarrass  the  question  between  the 
company  and  Mr.  Rolph,  the  parties  came  to  an  agree- 
ment sealed  on  the  part  of  the  company,  whereby  the 
company  did  not  require  an  absolute  conveyance  in  fee 
simple  of  the  Sydenham  road  comprised  within  the 
limits  of  the  railroad,  but  were  willing  to  accept  in  the 
nature  of  a demise  full  right,  power  and  authority,  to 
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pass  through  and  underneath  the  Sydenham  road  for  all 
time  to  come;  then  the  company  not  only  undertook 
that  the  company  should  put  up  and  complete  in  a sub- 
stantial and  careful  manner  a bridge  or  crossing  over 
and  upon  that  portion  of  the  Sydenham  road  taken  and 
required  by  the  Great  Western  Railroad  Company,  so  as 
not  to  injure  or  impair  its  usefulness,  but  that  the  com- 
pany would  render  it  safe  and  secure  and  commodious 
for  public  travel  at  all  times  to  come,  and  also  that  they 
would  keep  and  maintain  the  bridge.  The  company 
further  agreed,  that  for  the  accommodation  of  Mr.  Rolph 
they  would  build,  erect,  and  put  up  and  uphold  and 
maintain  the  same,  on  Mr.  Rolph’ s property,  a certain 
number  of  crossings  or  passage  ways  (being  enumer- 
ated); and  further,  that  the  company  should  not  injure, 
destroy,  or  impair  the  efficiency,  or  diminish  the  value  of 
the  stream  of  water  of  Mr.  Rolph,  at  or  near  the  bend  of 
the  main  turn  of  the  Sydenham  road,  nor  any  of  the 
water-springs  flowing  from  the  bank  adjacent  thereto 
and  running  near  to  the  stream,  and  would  permit  the 
waters  of  the  springs  to  be  conducted  through  the  cross- 
ing to  be  erected  at  stake  No.  264  of  the  railway. 

On  the  13th  March,  1851,  two  of  the  arbitrators  (a 
third  having  been  chosen)  made  their  award,  and  after 
reciting  that  the  Great  Western  Railroad  Company  in 
the  construction  of  the  road  had  required  and  taken 
certain  portions  of  the  lands  of  Mr.  Rolph,  being  parts 
of  lots  Nos.  18,  17,  16  and  15,  in  the  first  concession  of 
the  Township  of  West  Flamborough,  containing  about 
17J  acres;  and  that  certain  differences  and  disputes  had 
arisen  between  the  parties  as  to  the  damage  and  injury 
done  to  Mr.  Rolph  in  respect  thereof,  and  the 
advantages  and  disadvantages  alleged  by  the  parties, 
and  that  it  had  been  left  to  arbitration;  and  also  recit- 
ing the  agreement  before  mentioned  between  the  Great 
Western  Railroad  Company  and  Mr.  Rolph,  and  that  the 
matters  therein  contained  being  so  disposed  of  by  the 
parties  themselves  were  withdrawn  from  and  formed  no 
part  of  the  consideration  of  the  arbitrators;  and  reciting 
also  that  the  arbitrators  had  heard  the  parties,  their 
counsel  and  witnesses  touching  the  advantages  and  dis- 
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advantages  of  Mr.  Rolph  from  the  formation  of  the  said 
railway,  and  having  personally  inspected  and  gone  over 
the  line  of  railway,  they  awarded  that  the  company 
should  pay  Mr.  Rolph  £1,250  in  full  for  all  damages 
done,  and  also  for  the  land,  containing  about  17^  acres, 
required  by  the  company  for  the  uses  of  the  road,  and 
that  said  sum  should  be  paid  by  the  company  to  Mr. 
Rolph  on  his  executing  to*  the  company  a good  and 
sufficient  conveyance  of  the  said  land,  being  a portion  of 
the  said  lots,  and  containing  about  17£  acres,  reserving 
and  excepting  thereout  and  therefrom  the  fee  simple  of 
that  portion  of  the  Sydenham  road  through  which  it  is 
intended  the  line  of  railway  should  pass,  but  for  which 
Mr.  Rolph  should  in  due  form  of  law  execute  to  the 
company  a demise  or  lease  for  them  to  pass  and  repass 
for  all  time  to  come,  agreeably  to  and  according  to  the 
interest  and  meaning  of  the  agreement  before  mention- 
ed. And  the  arbitrators  awarded  that  the  company 
should  pay  to  each  of  the  arbitrators  £20  for  his  services 
in  the  reference,  and  £5  for  the  award. 

It  is  moved  on  the  part  of  the  Great  Western  Railway 
Company  to  set  this  award  aside,  on  the  following 
grounds :: — 

1st.  For  that  the  award  is  uncertain  in  this,  that  the 
quantity  of  land  to  be  conveyed  by  Mr.  Rolph  to  the 
Company  is  not  ascertained,  and  that  the  situation  of 
the  land  is  not  ascertained  by  metes  and  bounds,  or  by 
any  certain  description. 

2nd.  That  the  award  is  uncertain  in  this,  that  the  fee 
simple  of  the  portion  of  the  land  to  be  so  conveyed, 
known  as  the  Sydenham  road,  is  to  be  reserved  and 
excepted,  without  shewing  what  portion  of  the  land  is 
to  be  so  reserved  and  excepted,  either  by  metes  and 
bounds  or  by  estimated  quantities. 

3rd.  That  the  said  award  is  uncertain  in  this,  that  it 
is  not  stated  in  the  award  whether  the  demise  or  lease 
mentioned  is  to  be  subject  to  the  payment  of  any  or 
what  amount  of  rent.  * 

4th.  That  the  award  is  contrary  to  law  in  this,  that  by 
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an  act  of  the  Legislature,  entitled  “ An  Act  to  establish 
a company  by  the  name  of  the  Sydenham  ’Mountain 
Road  Company,”  the  road  mentioned  in  the  award  as 
the  Sydenham  road  was  vested  in  certain  persons  in  the 
act  mentioned,  who  should  be  stockholders,  whereas  by 
the  award  Rolph  was  directed  to  execute  to  the  Great 
Western  Railroad  Company  a demise  or  lease  of  a por- 
tion of  the  said  road. 

5th.  That  the  demise  or  lease  in  the  terms  of  the 
award  would  be  void  for  uncertainty,  and  would  be  con- 
trary to  law. 

6th.  That  the  award  is  not  mutual,  for  if  Rolph 
should  refuse  to  execute  the  said  lease  there  would  be 
no  means  of  obliging  him  to  do  so. 

7th.  For  that  the  Sydenham  road,  being  a highway, 
the  Great  Western  Railroad  Company  are  by  the  act  of 
incorporation  authorized  to  intersect  or  cross  the  road  in 
manner  and  subject  to  the  provisions  in  the  act  men- 
tioned, and  are  not  liable  to  pay  or  make  compensation, 
and  that  the  arbitrators  had  no  authority  to  make  any 
award  of  and  concerning  the  same. 

8th.  That  the  arbitrators  have  exceeded  their  author- 
ity in  this,  that  they  have  awarded  that  the  Great 
Western  Railroad  company  shall  pay  the  arbitrators 
each  £20  and  £5  for  the  award,  whereas  no  authority 
was  given  in  respect  of  the  costs. 

Cameron,  Q.  C.,  and  Galt,  for  the  Railroad  Company. 
Hagarty,  Q.  C.,  and  Hector,  for  Rolph. 

BURNS,  J. — With  respect  to  all  the  objections  except 
the  last,  there  would  seem  at  first  view  more  difficulty 
respecting  this  award  than  there  really  is,  after  a con- 
sideration of  the  powers  and  authority  of  the  Great 
Western  Railroad  Company,  and  the  proper  considera- 
tion of  the  clauses  of  their  charter.  By  the  3rd  sec.  of  4 
Wm.  IV.  ch.  29,  and  by  the  3rd  sec.  of  the  act  revising 
and  amending  that  act,  the  company  were  empowered  to 
contract,  compound,  compromise  and  agree  with  the 
owners  or  occupiers  of  any  land  upon  which  the  com- 
pany may  determine  to  construct  the  railroad,  either  by 
purchase  of  so  much  of  the  said  land  and  privileges  as 
they  shall  require  for  the  purpose  of  the  said  company, 
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or  for  the  damage  which  he,  she,  or  they  shall  or  may  be 
entitled  to  receive  of  the  said  company,  in  consequence 
of  the  said  intended  railroad  being  constructed  in  and 
upon  his,  her,  or  their  respective  lands;  and  in  case  of 
any  disagreement  between  the  said  company  and  the 
owner  or  owners,  occupier  or  occupiers,  as  aforesaid,  it 
shall  and  may  be  lawful  from  time  to  time  for  each 
owner  or  occupier  so  disagreeing  with  the  said  com- 
pany, either  upon  the  value  of  lands  and  tenements,  or 
private  privileges  proposed  to  be  purchased,  or  upon  the 
amount  of  damages  to  be  paid  to  them  as  aforesaid,  to 
nominate  and  appoint  one  or  more  indifferent  person  or 
persons,  and  for  the  company  to  nominate  an  equal 
number.  In  the  present  case  the  company,  before  the 
reference  took  place,  had  surveyed  and  staked  out  the 
road,  and  the  quantity  of  land  required  for  the  road; 
and  the  fallacy  of  the  present  attack  on  the  award  con- 
sists in  this,  that  it  is  thought  necessary  there  should  be 
a conveyance  of  the  land  to  the  company.  They  may 
take  a conveyance  if  they  please,  but  it  is  quite  clear  to 
me  that  no  conveyance  is  necessary.  Section  3 referred  to 
is  double;  first,  if  the  company  require  land  for  the  pur- 
pose of  the  company,  they  must  then  purchase,  and  if 
there  be  a disagreement  then  the  amount  shall  be 
settled  in  the  manner  mentioned,  or  if  they  lay  out  the 
road,  then  it  is  the  damage  which  is  to  be  settled,  and  if 
that  be  not  agreed  upon  it  is  to  be  settled  in  the  manner 
mentioned.  The  4th  sec.  of  4th  Wm.  IV.  ch.  29,  enacts 
that  if  the  sum  which  might  be  awarded  for  compensa- 
tion for  property  required  to  be  occupied,  or  for  dam- 
ages occasioned  by  the  company  with  his  or  their 
property,  rights  or  privileges,  shall  not  be  paid  within 
three  months,  then  the  right  to  assume  any  such  pro- 
perty, or  commit  any  act  in  respect  of  which  such  sum 
of  money  was  awarded  shall  wholly  cease,  and  it  shall 
be  lawful  for  the  proprietor  to  resume  his  occupation  of 
such  property,  and  to  possess  fully  his  right  and  privi- 
leges in  respect  thereof,  free  from  any  claims  or  inter- 
ference of  the  company.  The  5th  section  enacts,  that  the 
company  shall  have  full  power  and  authority  to 
designate  and  establish,  and  to  take,  appropriate,  have 
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and  to  hold,  to  and  for  the  use  of  them  and  their 
successors,  the  line  and  boundaries  of  a double  or  single 
railroad,  with  their  necessary  railways;  and  for  the 
purposes  aforesaid  the  company,  their  servants,  agents 
and  workmen,  are  authorized  and  empowered  to  enter 
into  and  upon  the  lands  and  grounds  of  and  belonging 
to  the  King,  or  to  any  other  person,  and  to  survey  and 
take  levels  of  the  same,  and  to  set  out  and  ascertain 
such  parts  thereof  as  they  shall  think  necessary  and 
proper  for  making  the  said  double  or  single  railroad, 
and  all  such  matters  and  conveniences  as  they  shall 
think  proper  and  necessary  for  making,  effecting,  pre- 
serving, improving,  completing  and  using,  on  the 
intended  road;  and  also  to  make,  build,  erect,  and  set 
up,  in  and  upon  the  route  of  the  said  railroad,  or  upon 
the  lands  adjoining  or  near  the  same,  all  such  works, 
ways,  roads,  and  conveniences  as  the  said  company  shall 
think  requisite  and  convenient  for  the  purposes  of  the 
railroad.  The  11th  section  enacts  that  the  company  shall 
not  interfere  with  or  encroach  on  any  fee  simple  with- 
out the  permission  first  had  and  obtained  either  by  the 
consent  of  the  owner  thereof  or  by  virtue  of  the  refer- 
ence authorized  by  the  act.  The  31st  sec.  of  9 Vic.  ch. 
81,  enacts,  that  all  deeds  and  conveyances  of  lands  to 
the  company  may  be  in  the  form  which  is  given  to  that 
act,  and  it  says  all  deeds  and  conveyances  for  lands  to 
be  conveyed  for  the  purposes  of  that  act,  and  that  may 
perhaps  confine  its  operation,  but  that  provision  is  of  no 
consequence  in  the  present  case.  When  we  turn  to  the 
form  of  the  deed  given,  after  directing  the  insertion  of 
the  description  of  the  land  it  says,  “ the  same  having 
been  selected  by  the  said  company  for  the  purposes  con- 
nected with  the  road,”  which  might  imply  a consent  by 
the  person  to  convey,  or  it  may  imply  that  it  is  for  other 
lands  than  for  those  absolutely  necessary.  Now,  on  all 
these  different  clauses  it  is  apparent  to  me  that  the 
object  was  to  give  the  power  to  the  company  of  treating 
amicably  for  purchase  of  lands  from  the  proprietors  and 
occupiers,  in  which  case  as  it  would,  if  a purchase  were 
made  voluntarily  and  by  consent,  then  a conveyance 
might  perhaps  be  necessary  to  evince  that  consent,  but 
if  the  company  could  not  obtain  by  consent  as  much 
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land  as  they  might  require  for  the  purposes  of  the  com- 
pany then  they  had  the  right  to  take  and  hold  what  they 
thought  necessary  and  proper  for  making  a double  or 
single  railroad,  and  if  they  took  that,  all  that  remained 
was  compensation  to  be  paid  for  it,  which,  in  such  case, 
was  ascertained  in  a compulsory  manner  if  the  parties 
could  not  agree.  The  arbitrators  had  nothing  to  do  with 
ascertaining  what  land  the  company  wanted  or  re- 
quired, the  company  must  ascertain  that  themselves, 
but  having  ascertained  that,  the  arbitrators  were  simply 
to  be  the  assessors  of  its  value.  It  is  a mistake  to 
suppose  these  awards,  where  lands  are  assumed  by  such 
authority  as  given  in  this  case,  are  to  be  construed  like 
the  ordinary  references  when  parties  refer  their  dis- 
putes. These  public  companies  are  authorized  by  act  of 
parliament  to  lay  out  and  hold  the  road,  amicably  if 
they  can,  but  by  compulsion  if  they  must ; and  when  the 
amount  is  ascertained  all  that  is  required  is  that  the 
amount  be  paid,  and  then  the  line  of  road  is  held  by 
virtue  of  the  act  of  parliament.  One  way  to  test  that  is 
this:  suppose  Mr.  Rolph  had  been  dissatisfied  with  the 
award  and  had  not  moved  against  it,  could  he  have  re- 
sumed his  land,  and  treated  the  company  and  all  their 
agents,  servants  and  workmen  as  trespassers?  If  Mr. 
Rolph  had  brought  such  an  action,  would  it  not  have 
been  a complete  defence  to  shew  that  what  had  been 
done  was  done  under  the  act  of  parliament,  and  that  a 
reference  to  arbitration  had  taken  place,  and  that  the 
company  had  offered  and  was  ready  to  perform  the 
award?  I apprehend  it  cannot  be  questioned  that  such 
a defence  would  protect  them.  Nay,  it  may  be  carried 
even  further  than  that.  After  all  that  which  has  been 
done  here,  would  not  the  company  be  justified  in  any 
action  which  Mr.  Rolph  might  bring,  in  denying  by  plea 
any  seizure  in  him  in  the  lands  so  surveyed  and  staked 
out  for  the  use  of  the  road?  The  substitution  of  arbitra- 
tors to  ascertain  the  value  is  but  equivalent  to  summon- 
ing a jury,  which  is  done  under  the  act  in  England.  A 
case  very  like  this  present  one  will  be  found  in  18  L.  J., 
2 B.  185,  & 13  Jur.  583. 

The  submission  to  arbitration  shews  that  the  com- 
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pany  had  taken  what  land  they  required,  and  the  object 
was  merely  to  ascertain  the  value  of  it,  and  the  damage 
to  Mr.  Rolph ; I am,  therefore,  of  opinion  the  award  is 
good,  without  designating  that  land  by  metes  or  bounds. 
As  the  object  of  the  arbitrators  was  merely  to  ascertain 
that  value  and  damage,  and  the  parties  themselves  have 
made  an  arrangement  about  the  Sydenham  road,  I do 
not  see  that  anything  the  arbitrators  have  said  on  that 
subject  can  be  said  to  override  or  be  so  mixed  up  with 
the  award  of  the  damages  as  to  render  it  bad.  They 
seem  to  have  endeavoured  to  do  something  to  support 
the  agreement  the  parties  themselves  entered  into,  but 
I do  not  think  that  was  necessary,  for  the  charter  pro- 
vides for  the  railway  crossing  other  roads.  Perhaps  it 
would  have  been  better  if  the  award  had  simply  re- 
cited the  agreement  and  had  been  silent  about  the 
Sydenham  road,  but  I do  not  think  it  in  the  least  af- 
fects the  validity  of  the  award  as  respects  the  dam- 
ages awarded.  And  if  that  part  were  bad  the  award 
would  not  be  set  aside  for  that  reason,  but  I express 
no  opinion  about  that  part  of  it. 

I see  no  power  in  the  act  or  submission  given  over 
the  costs,  and  that  part  of  the  award  must,  I suppose, 
be  considered  bad,  but  there  is  no  such  rule  as  that  of 
setting  aside  an  award  in  part.  It  would  be  a suffi- 
cient answer  against  enforcing  that  part  of  it.  The 
rule  will,  therefore,  be  discharged. 


McKay  v.  McDiannid. 

An  application  was  made  to  set  aside  a verdict  on  the  ground  that  the  notice- 
of  trial  was  served  too  late;  a preliminary  objection  was  taken  that  it  is  not 
stated  in  the  rule  nisi  that  any  affidavits  were  filed. 

Held  by  Burns,  J.,  that  the  preliminary  objection  must  prevail,  it  being  invari- 
ably the  practice  to  exact  this  particularity  in  the  rule  nisi. 

In  this  case,  which  is  an  application  to  set  aside  a 
verdict  on  the  ground  that  the  notice  of  trial  was  ir- 
regular in  being  served  too  late,  a preliminary  objec- 
tion was  taken  that  it  is  not  stated  in  the  rule  nisi 
that  any  affidavits  are  filed  in  support  of  the  appli- 
cation. 

J.  Wilson,  for  defendant.  D.  G.  Miller,  for  plaintiff. 

BURNS,  J. — It  is  certainly  the  practice  and  has 
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been,  so  far  as  I know,  to  exact  this  particularity  in 
the  rule  nisi.  It  is  this  which  gives  the  opposite  party 
notice  of  what  he  is  called  upon  to  reply  to;  and  if  he 
has  no  notice  that  affidavits  are  used,  he  may  fairly 
suppose  none  are  filed.  It  is  said  in  Chitty’s  Arch- 
bold, “ If  you  intend  on  arguing  the  case  to  rely  on 
any  affidavits  in  the  same  cause  already  on  the  files 
of  the  Court,  such  affidavits  must  be  specified  in  the 
rule  nisi;”  and  he  quotes  the  authority  of  Mr.  Justice 
Bailey,  decided  in  1834,  for  this  passage. 

The  affidavits  must  be  filed  when  moving  for  the 
rule,  and  upon  them  rule  issues,  unless  leave  be  given 
to  file  affidavits  afterwards.  This  point  was  so  held 
by  Mr.  Justice  Draper  in  E.  T.  1850,  in  Bettridge  v. 
Kerr. 

Rule  discharged,  but  without  costs. 


TRINITY  TERM,  15  VICTORIA. 

REPORTS  OF  CASES  IN  THE  PRACTICE  COURT 


Before  The  Hon.  Mr.  Justice  McLean. 


In  re  Byan,  Chapman  & Co.  v.  Pomroy. 

All  matters  in  difference  between  the  plaintiffs  and  defendant  having  been  re- 
ferred to  arbitrators,  who  awarded  that  the  defendant  should  stand  fully- 
acquitted  and  discharged  of  and  from  all  such  matters  : Heldby  McLean,  J., 
that  the  award  was  certain,  final  and  conclusive. 

The  arbitraters  having  awarded  that  the  plaintiffs  had  no  cause  of  action 
against  the  defendant,  it  is  objected  that  at  the  time  of  making  the  award, 
although  plaintiffs  had  no  cause  of  action  against  the  defendant,  they  might 
have  hal  a cause  of  action  at  tin  time  of  making-  the  submission  : Held  also 
by  McLean,  J. , that  the  decision  of  the  arbitrators  must  be  taken  as  an 
award  that  at  the  time  of  the  submission  they  had  no  cause  of  action. 

These  parties  by  their  respective  bonds,  dated  25th 
July,  1851,  submitted  to  the  award  and  determination 
of  Adam  Hope,  of  London,  merchant;  Thomas  C. 
Dixon,  of  London,  hatter;  and  Edward  Adams,  of  Lon- 
don, merchant;  all  and  all  manner  of  action  and  ac- 
tions, cause  and  causes  of  action,  suits,  specialties, 
covenants,  contracts  and  agreements,  promises,  ac- 
counts, reckonings,  sums  of  money,  quarrels,  contro- 
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versies,  trespasses,  damages  and  demands  whatsoever, 
at  any  time  theretofore  committed  or  depending  be- 
tween them — the  award  to  be  made  by  the  arbitra- 
tors or  any  two  of  them,  in  writing,  indented  under 
their  hands  and  seals,  ready  to  be  delivered  to  the 
parties  in  difference  on  or  before  the  first  day  of 
March  then  next  ensuing;  and  the  parties  agreed  that 
their  submission  to  such  award  might  be  made  a rule 
of  Court. 

On  the  28th  day  of  February  two  of  the  arbitrators 
made  their  award  in  the  matters  referred  to  them; 
and  they  “ award,  order,  determine  and  direct,  that 
Thomas  Ryan,  Henry  Chapman  and  Edward  Ryan,  have 
no  cause  of  action  against  Samuel  S.  Pomroy;  and 
that  the  said  Samuel  S.  Pomroy  is  not  indebted  to  the 
said  Thomas  Ryan,  Henry  Chapman  and  Edward  Ryan; 
and  that  he  stand  fully  acquitted  and  discharged  of 
and  from  all  matters  in  difference  so  referred  as  afore- 
said.” 

In  Easter  Term  last  a rule  was  obtained  to  shew 
cause  on  the  first  day  of  this  term  why  the  award 
made  between  the  parties  in  this  matter  should  not 
be  set  aside,  on  the  following  grounds: — 1st.  That  the 
said  award  is  not  final,  and  does  not  determine  all 
the  matters  in  difference  between  the  parties  to  the 
submission,  or  state  or  shew  that  the  arbitrators  de- 
cided or  adjudged  upon  anything  but  a cause  or  causes 
of  action  which  the  said  Ryan,  Chapman  & Ryan  may 
have  had  against  the  said  Pomroy. 

2nd.  That  the  award  is  bad  and  insufficient  in  stat- 
ing merely  that  the  said  Ryan,  Chapman  & Ryan  had 
no  cause  of  action  against  the  said  Pomroy. 

3rd.  That  the  award  does  not  adjudge  that  mutual 
releases  should  be  given  between  the  parties  thereto; 
or  that  one  party  should  give  releases  to  the  other; 
or  that  the  parties  are  concluded  by  the  award  as  to 
all  matters  in  difference. 

4th.  That  it  is  quite  consistent  with  the  award  that 
Ryan,  Chapman  & Ryan  may  have  had  no  cause  of 
action  against  the  said  Pomroy  at  the  time  of  the 
award,  and  yet  a good  cause  of  action  at  the  time  of 
the  submission  to  arbitration,  which  is  not  determined 
or  stated  in  the  award;  and  the  award  does  not  shew 
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that  some  of  the  said  parties,  the  said  Ryan,  Chap- 
man & Ryan,  had  not  a good  cause  of  action  against 
the  said  Pomroy. 

5th.  That  there  may  have  been  disputes  and  differ- 
ences between  the  said  parties  to  the  award  which 
the  arbitrators  have  not  determined  upon;  and  the 
award  does  not  shew  what  in  fact  the  said  arbitra- 
tors did  determine  upon  or  have  before  them,  and  is 
wholly  uncertain  and  void  for  uncertainty. 

6th.  That  said  arbitrators  who  made  the  award  acted 
corruptly;  and  the  expressions  made  use  of  by  one  of 
them,  Edward  Adams,  shews  that  he  was  determined 
that  said  Ryan,  Chapman  & Ryan  should  lose  their 
claim. 

The  rule  also  was,  “the  said  Pomroy  shall  produce 
to  the  Court  the  said  award,  in  order  that  it  may  be 
seen  what  the  same  contains.” 

McLEAN,  J. — By  the  affidavits  filed  on  moving  the 
rule  nisi,  as  well  as  by  the  last  part  of  the  rule,  it  ap- 
pears that,  the  counsel  who  moved  it  was  not  aware 
of  the  tenor  or  substance  of  the  award  at  the  time 
the  motion  was  made.  Had  he  been  so  aware,  it  is 
evident  that  a great  portion  of  the  objections  could 
not  have  been  urged.  From  the  submission  it  can- 
not be  ascertained  what  the  matters  in  difference 
were;  but  whatever  they  were,  it  is  distinctly  awarded 
that  Samuel  S.  Pomroy  do  stand  “ fully  acquitted  and 
discharged  of  and  from  all  matters  in  difference  so 
referred  as  aforesaid.”  All  matters  in  difference  were 
referred  and  the  award  is,  that  Pomroy  shall  stand 
fully  acquitted  and  discharged  of  and  from  all  such 
matters.  There  can  be  no  uncertainty  as  to  the  award 
being  final  and  conclusive  in  its  terms  as  to  all  mat- 
ters referred  between  the  parties,  and  on  that  score 
it  appears  to  be  perfectly  unexceptionable. 

It  is  objected,  that  as  the  arbitrators  have  awarded 
that  Ryan,  Chapman  & Ryan  have  no  cause  of  action 
against  the  said  Samuel  S.  Pomroy,  and  that  the  said 
Samuel  S.  Pomroy  is  not  indebted  to  the  said  Ryan, 
Chapman  & Ryan,  such  finding  is  quite  consistent  with 
the  fact  that  though  they  may  have  had  no  cause  of 
action  against  Pomroy  at  the  time  of  the  award,  they 
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may  have  had  a good  cause  of  action  at  the  time  of 
the  submission  to  arbitration,  which  cause  is  not  de- 
termined or  stated  in  the  award.  This  objection  seems 
to  be  entitled  to  no  weight,  and  the  decision  that 
Ryan,  Chapman  & Ryan  had  not  at  the  time  of  the 
making  of  the  award  any  cause  of  action  against  Pom- 
roy,  must  be  taken  as  an  award  that  at  the  time  of 
the  submission  they  had  no  such  cause  of  action.  If 
they  had  such  cause  of  action  at  the  time  of  the  sub- 
mission, it  must  have  continued  unless  satisfied  up 
to  the  time  of  making  the  award;  and  it  can  scarcely 
be  assumed  that'  a matter  in  difference  between  the 
parties  was  arranged  between  the  submission  and  the 
award,  and  that  the  arbitrators  nevertheless  proceeded 
to  decide  on  Such  matter.  The  award  declares  that 
Ryan,  Chapman  & Ryan  had  not  any  cause  of  action 
against  Pomroy  at  that  time;  and  that  finding  re- 
fers back  to  all  former  transactions  and  differences. 

• Besides,  there  is  the  express  finding  and  award  that 
Pcmroy  do  “ stand  fully  acquitted  and  discharged  of 
and  from  all  matters  in  difference  so  referred.” 

The  6th  and  last  objection  alleges  corruption  in  the 
arbitrators,  and  seems  to  rest  upon  some  expressions 
made  use  of  by  one  of  them  as  establishing  such  charge, 
shewing,  as  is  alleged,  that  Adams,  who  is  said  to 
have  made  use  of  these  expressions,  was  determined 
that  Ryan,  Chapman  & Ryan  should  lose  their  claim. 

If  any  testimony  were  adduced  to  establish  so  grave 
a charge  against  one  of  these  arbitrators,  the  award 
must  necessarily  fall  to  the  ground,  inasmuch  as  the 
other  arbitrator  could  not  make  an  award  alone — 
Hope,  the  third  arbitrator,  having  refused  to  join  in 
making  the  award  in  question.  From  the  conduct  (2 
Ld.  Ray.  837)  or  expressions  of  an  arbitrator  it  may 
sometimes  appear,  or  may  be  inferred,  that  he  has 
acted  partially,  and  in  such  case  the  Court  will  set 
aside  an  award — this,  however,  must  appear  very  clearly 
to  induce  the  interference  of  the  Court  (4  Price,  285). 

• The  charge  against  Adams,  one  of  the  arbitrators  in 
this  case,  from  which  the  parties  desire  to  draw  the 
inierence  of  corruption  or  partiality,  is — that  before 
the  making  of  the  award  he  stated  that  Ryan,  Chap- 
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man  & Co.  ought  to  lose  their  claim  against  Pomroy, 
because  they  had  not  used  due  diligence  in  procur- 
ing certain  wheat  (for  which  Pomroy  had  transferred 
warehouse  receipts)  or  the  value  thereof,  from  Hoad- 
ley  (the  warehouse  man),  and  that  they  had  thereby 
discharged  Pomroy  from  responsibility  on  that  ac- 
count. Now,  it  does  not  follow  that  because  he  at 
that  time  expressed  an  opinion  that  they  ought  to  lose 
their  claim  for  want  of  due  diligence  in  a particular 
matter,  he  must  have  come  to  the  determination  to 
make  an  award  against  them,  right  or  wrong,  and  in 
the  face  of  any  evidence  to  be  adduced.  Adams,  in 
reference  to  the  charge,  swears  “that  previous  to  the 
arbitration  he  never  expressed  any  opinion  as  to 
whether  or  not  Ryan,  Chapman  & Co.  ought  to  lose 
their  claim  against  Pomroy,  because  they  had  not 
used  due  diligence  in  looking  to  Hoadley;  that  he  has 
no  recollection  of  having  said  so  at  any  time  before 
the  award  was  made;  that  if  he  did  make  such  state- 
ment, it  was  a casual  remark  in  the  course  of  conver- 
sation with  the  other  arbitrators,  after  hearing  all  the 
evidence  produced  before  them.”  The  remark  is  stated, 
in  the  affidavit  of  Adam  Hope,  to  have  been  made  be- 
fore the  making  of  the  award.  Adams,  in  his  affidavit, 
says,  that  previous  to  the  arbitration  he  never  ex- 
pressed such  an  opinion,  and  that  he  has  no  recollec- 
tion of  having  made  such  a remark  before  the  award 
was  made — and  if  he  did,  it  was  in  the  course  or  a 
casual  conversation  with  the  other  arbitrators,  after 
hearing  the  evidence.  Now,  putting  any  construction 
on  the  expression  which  the  words  will  bear,  they  do 
not  seem  to  indicate  any  disposition  on  the  part  of 
Adams  to  act  perversely  or  unjustly  towards  Ryan, 
Chapman  & Co.  He  says  that  the  expression,  if  made 
at  all,  was  in  a casual  conversation  with  the  other 
arbitrators,  after  hearing  the  evidence.  It  would,  un- 
der these  circumstances,  be  giving  a very  forced  con- 
struction to  the  words  used,  to  regard  them  as  ex- 
pressive of  any  purpose  inconsistently  with'  justice  In 
the  matter  which  he  was  considering  as  an  arbitrator. 
He  may  have  said,  and  thought  honestly,  that  Rvan, 
Chapman  & Co.  had  not  used  due  diligence  in  looking 
after  the  wheat  for  which  Hoadley’s  receipts  were  de- 
livered to  them  by  Pomroy,  and  that  therefore  they 
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deserved  to  lose  tlieir  claim;  but  he  may  also  have 
come  to  the  fair  conclusion  from  the  evidence  that  the 
wheat  had  been  accepted  in  full  satisfaction  of  the 
claim  against  Pomroy,  and  made  his  award  accord- 
ingly. 

I am  not  at  liberty  to  look  into  the  merits  of  the 
award  with  any  other  view  than  to  discover  whether 
from  the  facts  disclosed  anything  like  corruption  or 
partiality  can  be  discovered;  but  an  examination  with 
this  view  has  satisfied  me  that  the  arbitrators  had 
abundant  evidence  on  which  to  make  the  award  which 
they  have  published.  The  award  puts  an  end  to  all 
differences  up  to  the  time  of  the  submission  between 
the  parties,  without  the  execution  of  any  releases; 
and  there  is  nothing  appearing  on  the  face  of  the  award 
or  in  the  affidavits  filed,  which  in  the  slightest  degree 
shakes  its  validity.  The  rule  nisi  for  setting  it  aside 
must,  therefore,  be  discharged  with  costs. 


Re  Elliott  v.  Baines,  one,  etc. 

A.  being  indebted  to  an  attorney  for  certain  costs,  and  the  attorney  being  in- 
debted to  A.  for  rent,  which  rent  A.  offered  to  set  off  against  the  costs, 
which  offer  the  attorney  accepted  ; A.  afterwards  brought  an  action  in  the 
Division  Court  ro  recover  the  rent,  in  which  he  was  defeated,  and  afterwards 
obtained  a rule  calling  on  the  attorney  to  show  cause  why  he  should  not  pay 
over  the  net  amount.  Held,  per  McLean,  J.,  that  under  the  above  circum- 
stances the  rule  must  be  discharged,  with  costs. 

This  is  an  application  for  an  order  on  Mr.  Baines, 
as  an  attorney,  to  refund  to  the  complainant  the  sum 
of  £5,  which  it  is  alleged  Mr.  Baines  improperly 
charged  to  and  received  from  the  complainant  in  cer- 
tain costs  payable  by  the  complainant  to  him. 

McLEAN,  J. — The  application,  under  the  circum- 
stances, certainly  appears  an  extraordinary  one;  the 
complainant  and  others  were  threatened  with  an  ac- 
tion of  trespass  for  removing  a building,  and  they  be- 
came anxious  to  settle  and  arrange  the  matter,  and 
Mr.  Baines,  who  was  employed  as  attorney  to  prose- 
cute, was  requested  to  endeavor  to  get  the  matter  ar- 
ranged. He  succeeded  in  effecting  a settlement,  but 
not  till  after,  a writ  had  been  issued;  and  he  had  be- 
fore the  settlement,  at  the  complainant’s  request,  rid- 
den out  into  the  country  some  eight  or  ten  miles  to 
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endeavor  to  bring  about  a reconciliation.  Mr.  Baines 
occupied  a house,  the  rent  of  which  was  payable  to 
Elliott,  and  after  the  settlement  Elliott  proposed  to 
allow  the  rent  to  go  in  satisfaction  of  the  costs.  The 
proposition  to  that  effect,  as  appears  by  the  affidavits,, 
came  from  Elliott  himself,  and  was  accepted  by  Mr. 
Baines,  and  receipts  were  given  for  the  rent  on  one 
side  and  for  the  costs  on  the  other.  Subsequently  El- 
liott, conceiving  that  he  had  been  charged  too  much 
for  costs,  brought  an  action  in  the  Division  Court 
received  by  Mr.  Baines  on  an  improper  charge  made 
was  defeated  on  the  trial.  He  now  asks  the  Court  to 
interfere  and  to  overrule  the  judgment  of  the  Division 
Court,  by  giving  an  order  to  compel  Mr.  Baines  to  pay 
him  £5  of  rent,  as  if  that  amount  were  money  actually 
received  by  Mr.  Baines  on  an  improper  charge  made 
by  him.  The  matter  has  been  finally  disposed  of  by 
a competent  tribunal  of  Elliott’s  own  seeking;  and 
under  any  circumstances  I do  not  find  the  charge  es- 
tablished satisfactorily  against  Mr.  Baines,  that  as  an 
attorney  he  has  received  from  the  complainant  a sum 
of  money  for  costs  to  which  he  was  not  entitled. 

Rule  discharged  with  costs. 


Laurie  v.  Russell. 

The  Court  have  the  power  to  amend  the  Nisi  Prius  order  of  reference,  after  it 
has  been  made  a rule  of  Court.  The  fee  of  an  arbitrator,  whether  named  in 
the  award  or  not,  is  subject  to  taxation.  When  costs  of  the  reference  are  in 
the  discretion  of  the  arbitrators,  it  is  the  usual  and  most  proper  practice  for 
the  arbitrators  to  fix  a specific  sum  to  be  paid  for  such  costs. 

This  action  was  brought  to  recovqy  from  the  defen- 
dant a balance  due  to  the  plaintiff,  for  work  and  labor 
done  and  bestowed  upon  certain  mills  of  defendant’s; 
and  at  the  last  Assizes  in  and  for  the  united  counties 
of  Wentworth  and  Halton,  a verdict  was  rendered  for 
the  plaintiff  for  the  sum  of  £280  11s.  3d.,  subject  to 
the  award  of  Hugh  C.  Baker,  R.  O.  Duggan,  and  Wil- 
liam Eccles,  Esquires. 

In  moving  the  rule  nisi,  in  Easter  term  last,  an  affi- 
davit of  the  defendant’s  was  filed,  in  which  it  is  stated 
that  “ after  the  verdict  in  the  cause  was  taken,  the  ar- 
bitrators proceeded  to  the  investigation  of  all  matters 
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in  difference  between  the  parties,  and  did  not  confine 
themselves  to  all  matters  in  difference  in  the  cause.” 
It  then  goes  on  to  state  various  facts  in  relation  to 
the  contract  of  the  plaintiff  with  the  defendant,  for 
putting  certain  machinery  into  a mill  of  the  defen- 
dant’s, and  putting  it  in  working  order:  that  a settle- 
ment had  taken  place,  and  that  all  accounts  had  been 
settled  except  to  the  amount  of  about  £120  which  re- 
mained due  to  the  plaintiff  from  the  defendant,  which 
amount  the  defendant  declined  paying,  because  the 
plaintiff  had  entirely  failed  in  fulfilling  his  contract; 
and  the  defendant  was  obliged  to  lay  out  and  expend 
and  did  expend  in  completing  the  work  that  should 
have  been  done  by  the  plaintiff  upwards  of  £130,  no 
part  of  which'  amount  the  defendant  had  received,  ex- 
cept an  allowance  of  credit  on  that  account  of  £25. 
The  defendant  also  swears  that  great  injustice  has 
been  done  to  him  in  making  the  award,  as  he  verily 
believes  he  does  not  owe  the  plaintiff  a single  shilling. 

The  defendant,  on  this  affidavit  and  the  other  papers 
filed,  moved  to  set  aside  the  award,  on  the  ground  that 
the  several  issues  joined  in  the  cause  are  not  deter- 
mined by  the  arbitration:  that  the  arbitrators  took 
all  matters  in  difference  into  consideration,  instead  of 
only  the  matters  in  the  cause,  and  that  they  had  no 
power  to  award  a sum  entire  for  costs  of  reference, 
arbitrators’  fees,  or  award. 

McLEAN,  J. — During  this  term  Mr.  Eccles,  on  be- 
half of  plaintiff,  moved  for  and  obtained  leave  to 
amend  the  order  of  reference,  which  had  been  made  a 
. rule  of  Court,  so  as  to  make  it  correspond  with  the 
agreement  endorsed  on  the  record,  in  which  it  was 
stipulated  that  it"  should  not  be  necessary  to  award 
upon  all  the  issues.  The  first  objection,  therefore,  ap- 
parent on  the  award,  that  all  the  issues  have  not  been 
determined,  is  removed,  and  it  is  one  which  ought 
not  to  have  been  urged,  inasmuch  as  the  defendant 
must  have  been  cognizant  of  the  terms  agreed  on  for 
th(  submission  as  well  as  the  plaintiff,  and  he  must, 
therefore,  have  been  aware  that  by  such  terms  it  was 
unnecessary  for  the  arbitrators  to  decide  upon  all  the 
issues  which  appear  on  the  record.  I apprehend  that 
the  powor  of  the  Court  to  authorize  the  amendment 
in  the  Nisi  Prius  order  of  reference  after  it  has  been 
made  a rule  of  Court,  will  not  be  disputed.  The  cases 
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of  Cranch  v.  Tregoning  (5  Dow.  P.  C.  230),  and  Evans 
v.  Senor  (5  Taunt.  662),  and  Price  v.  James  (2  Dow. 
P.  C.  435),  I think,  establish  that  point. 

Then,  it  is  alleged  that  though  the  matters  in  differ- 
ence in  the  cause  only  were  submitted,  the  arbitrators 
did  not  confine  themselves  to  these  matters,  but  took 
into  their  consideration  all  matters  in  difference  be- 
tween the  parties. 

This  objection,  supported  by  the  defendant’s  sole  affi- 
davit, is  distinctly  met  and  refuted  as  wholly  unfound- 
ed by  the  affidavits  of  the  plaintiff  and  two  of  the  ar- 
bitrators; and  if  the  facts  alleged  by  the  defendant 
were  capable  of  further  proof  the  affidavit  of  the  third 
arbitrator,  who  for  some  reason  did  not  join  in  mak- 
ing the  award,  though  he  did  not  object  to  its  injus- 
tice, might  easily  have  been  obtained.  I must,  there- 
fore, consider  that  the  defendant  has  failed  satisfac- 
torily to  establish  this  objection,  and  that  no  weight 
can  be  given  to  it. 

The  last  objection  is,  that  there  was  no  power  in  the 
arbitrators  to  award  a sum  certain,  for  costs  of  refer- 
ence, arbitrators’  fees,  and  award.  If  the  award  were 
tad  in  this  respect,  still  that  portion  which  directs 
the  payment  of  a specific  amount,  together  with  the 
costs  of  suit  to  the  plaintiff,  is  perfectly  good  and  not 
connected  with  or  dependent  on  this  part,  and  there 
is,  therefore,  on  this  head  no  ground  for  moving  to 
set  aside  the  whole  award.  It  is  laid  down  In  Wat- 
son on  Awards,  page  94,  that  as  to  the  fee  of  the  ar- 
bitrator himself  for  his  trouble  (that  is,  when  the  costs 
of  reference  are  in  the  discretion  of  an  arbitrator,  as 
in  this  case),  it  is  usual  either  for  the  arbitrator  to 
name  it  in  his  award  or  for  the  arbitrator  to  leave  it 
to  the  parties  without  naming  any  sum;  but  in  two 
cases,  Miller  v.  Robe  (3  Taunt.  461),  and  FitzGerald  v. 
Graves  (5  Taunt.  342),  the  Court  of  Common  Pleas  has 
recognized  the  principle  that  the  fee  of  the  arbitrator, 
whether  named  or  not,  is  subject  to  taxation  by  the 
prothonotary  of  that  Court.  As  to  the  costs  of  refer- 
ence: it  appears  to  me  to  be  the  usual  and  most  proper 
practice  to  name  a specific  sum  to  be  paid,  when  such 
costs  are  in  the  discretion  of  an  arbitrator;  but  if  a 
very  extravagant  sum  were  awarded,  the  Court  would 
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undoubtedly  interfere  to  prevent  extortion  and  injus- 
tice. A party  may  be  attached  for  not  paying  the  costs 
of  reference  which  may  be  awarded  within  the  author- 
ity of  an  arbitrator,  just  as  readily  as  for  not  paying 
costs  which  may  be  taxed  by  the  Master.  But,  if  in 
the  former  case  it  were  shewn  that  a reasonable 
amount  had  been  tendered,  and  that  the  party  was 
about  to  proceed  by  attachment  to  enforce  the  pay- 
ment of  an  unconscionable  demand,  the  Court  would 
not  lend  its  aid  in  promoting  injustice,  but  would  leave 
the  party  to  his  own  remedy  by  action.  I do  not  find 
any  authority  for  holding  that  the  award  of  an  en- 
tire sum  for  the  costs  of  a reference  is  illegal,  and  no 
cases  have  been  cited  to  show  that  it  is  so:  but  if  it 
were,  that  would  not  be  a sufficient  reason  for  moving 
to  set  aside  the  whole  award.  The  result  would  be 
that  that  portion  of  the  award  could  not  be  enforced* 
and  no  motion  would  be  necessary  to  get  rid  of  it. 

Rule  discharged  with  costs. 


In  re  Boulton,  one,  etc.,  in  the  suit  of 
Renaud  v.  Brown. 

A plaintiff’s  attorney  acting  as  the  plaintiff’s  agent,  and  arresting  a defendant 
on  his  own  affidavit,  on  a verdict  being  rendered  against  him  for  a malicious 
arrest,  cannot  deduct  the  amount  of  the  verdict  against  himself  from  the 
amount  received  by  him  for  the  plaintiff. 

Motion  for  rule  to  shew  cause  why  D.  E.  Boulton, 
one  of  the  attornies  of  this  Court,  should  not  pay  over 
to  Edmund  T.  Renaud,  the  plaintiff  in  the  cause  of 
Edmund  T.  Renaud  v.  Margaret  Brown,  the  sum  of 
seventy-two  pounds  sixteen  shillings  and  one  penny, 
with  interest  thereon;  and  also  the  costs  of  this  appli- 
cation; which  said  sum  the  said  D.  E.  Boulton  re- 
ceived in  the  said  cause  as  the  attorney  for  the  said 
E.  T.  Renaud,  and  refuses  to  pay  over. 

By  the  affidavits  and  papers  it  appears  that  Renaud 
in  the  summer  of  1848  placed  in  the  hands  of  Mr.  Boul- 
ton a bill  of  exchange  for  collection,  drawn  by  Frs.  H. 
Burton,  and  accepted  by  Margaret  Brown,  dated  29th 
December,  1847,  for  the  sum  of  £445,  ninety  days  after 
date,  with  instructions  to  take  the  necessary  measures 
for  the  collection  of  the  amount  by  law:  that  at  that 
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time  it  was  well  known  that  Burton  was  in  bad  cir- 
cumstances, and  that  Mrs.  Brown,  the  acceptor  of  the 
bill,  was  the  person  from  whom  payment  was  expected: 
that  Mr.  Boulton  commenced  actions  against  the 
drawer  and  acceptor  of  the  bill ; that  in  the  former  the 
defendant  suffered  judgment  to  go  against  him  by  de- 
fault; but  that  Mrs.  Brown  defended  the  suit  brought 
against  her,  and  pleaded  thereto  that  she  did  not  ac- 
cept, and  other  pleas,  setting  up  as  a defence  mental 
derangement  and  incapacity  therefrom  to  contract  at 
the  time  she  accepted  the  bill;  that  when  the  time 
foi  the  trial  of  that  suit  was  approaching  it  was  Inti- 
mated to  Mr.  Cockburn,  the  partner  of  Mr.  Boulton, 
that  Mrs.  Brown  intended  to  shew  at  the  trial  that 
her  name  set  to  the  acceptance  was  a forgery;  that 
Burton,  the  drawer  of  the  bill,  who  had  passed  it  to 
Renaud,  and  who  was  then  on  the  jail  limits  as  a pri- 
soner, was  preparing  by  a surrender  of  himself  into 
close  custody,  and  by  swearing  to  his  insolvency,  to 
get  discharged  from  jail,  and  that  his  intention  then 
was  to  leave  the  province,  and  to  keep  out  of  the  way 
till  the  suit  with  Mrs.  Brown  was  decided;  that  upon 
this  being  intimated,  after  consultation  with  Mr.  Cock- 
burn,  it  was  decided  that  it  would  be  proper  to  arrest 
Burton  at  the  suit  of  Renaud,  by  which  means  his  at- 
tendance on  the  trial  against  Mrs.  Brown  would  be 
ensured;  that  Mr.  Boulton,  as  the  attorney  of  Renaud, 
then  made  the  necessary  oath,  and  caused  an  alias 
ca.  re.  to  be  issued  against  Burton  on  the  3rd  of  Oc- 
tober, 1848,  on  which  Burton  was  arrested  and  held 
to  bail.  Mr.  Renaud  swears  that  he  gave  no  instruc- 
tions whatever  for  the  issuing  of  that  writ,  or  for  the 
arrest  of  Burton;  and  that  he  was  not  informed  there- 
of until  he  received  the  letter  of  Mr.  Boulton,  dated 
16th  October,  1848,  advising  him  of  such  arrest,  and 
that  until  the  receipt  of  that  letter  he  had  never  heard 
of  or  entertained  any  doubt  whatever  of  the  genuine- 
ness of  Mrs.  Brown’s  acceptance;  on  the  contrary,  he 
had  heard  of  her  accepting  several  other  bills  for  Bur- 
ton, who  was  her  son-in-law,  about  the  same  time, 
and.  that  there  would  be  no  difficulty  whatever  in  pro- 
curer q-  respectable  witnesses  at  Cobourg  to  prove  her 
hand- writing.  A verdict  was  obtained  against  Mrs. 
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Brown,  at  the  suit  of  Renaud,  on  the  19th  October, 
1848,  no  defence  being  made  at  the  trial,  and  damages 
assessed  in  the  suit  against  Burton  for  the  sum  of 
£462  11s.,  on  which  judgments  were  entered  on  the 
10th  and  15th  days  of  November  folloAving;  the  plain- 
tiff’s costs  being  taxed  at  £18  14s.  9d.  in  the  suit  of 
Mrs.  Brown,  and  at  £13  9s.  lid1,  in  the  suit  against  Bur- 
ton. Mr.  Renaud,  at  the  request  of  Messrs.  Boulton 
& Cockburn,  contained  in  a letter  dated  about  the  29th 
March,  1840,  accepted  their  draft  at  three  months  for 
£44  5s.  lid.  on  account  of  the  costs  in  these  suits, 
which  draft  was  paid  by  him  at  maturity.  In  Septem- 
ber, 1849,  Mr.  Boulton  wrote  to  Mr.  Renaud  inform- 
ing him  of  the  result  of  an  action  brought  by  Burton 
against  him  for  having  maliciously  and  without  any 
reasonable  or  probable  cause  arrested  him  at  the  suit 
of  Mr.  Renaud,  which  letter  Mr.  Renaud  swears  was 
the  only  communication  he  received  from  Mr.  Boulton 
as  to  the  result  of  that  action.  Mr.  Boulton  subse- 
quently applied  for  and  obtained  a rule  for  a new  trial 
on  payment  of  costs,  which  rule  was  discharged,  not 
being  acted  upon,  and  the  costs  of  the  rule,  about  £10, 
were  taxed,  with  the  costs  of  the  cause,  against  Mr. 
Boulton.  Mr.  Renaud  swears  that  he  was  not  con- 
sulted or  informed  by  Mr.  Boulton  in  any  manner  as 
to  the  said  rule.  On  the  11th  April,  1850,  Mr.  Boul- 
ton wrote  to  Renaud,  informing  him  that  the  sum  of 
£525 12s.  had  been  received  on  the  judgment  against 
Mrs.  Brown,  and  inclosing  a draft  for  £432  5s.  9d., 
which  was  received  on  the  draft.  In  that  letter  Mr. 
Boulton  sent  a statement  shewing  how  Mr.  Renaud’s 
demand  was  made  up  at  £432  5s.  9d.,  the  amount  of  the 
draft,  and  from  the  sum  of  £525 12s.,  the  amount  of 
“ judgment  recovered  by  Burton,  stated  at  £83  12s.  6d. 
and  several  small  items  amounting  to  £93  6s.  3d.,  art; 
deducted.”  In  this  letter  Mr.  Boulton  says,  “ Enclosed 
I send  a bill  for  amount  recovered  of  Mrs.  Brown  ax 
your  suit,  less  amount  of  judgment  recovered  by  Bur- 
ton in  his  prosecution  against  Mr.  Cockburn  and  my- 
self, your  agents.  It  is  probable  that  but  for  the  ar- 
rest Mrs.  Brown  and  her  friends  would  have  persisted 
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in  the  plea  of  forgery,  but  Burton  being  secured,  when 
the  trial  came  on  they  had  either  to  abandon  the  de- 
fence or  involve  Burton;  the  former  course  they 
adopted,  and  the  judgment  secured.”  He  also  states 
that  judgment  was  against  Burton  still  standing  for 
£18  7s.  10d.,  and  that  if  ever  that  amount  should  be 
realized  that  Mr.  Renaud  would  get  it.  Mr.  Kenaud 
swears  that  he  immediately  replied  to  that  letter  of 
Mr.  Boulton  that  the  arrest  of  Burton  was  made  with- 
out his  knowledge  or  instructions,  and  that  he  would 
not  submit  to  the  charges  made  against  him,  but  would 
take  legal  proceedings  to  recover  the  amount,  but  re- 
ceived no  reply  to  his  remonstrance;  in  consequence 
of  which  he  again  wrote  to  Mr.  Boulton  in  Decem- 
ber, 1850,  and  that  on  the  15th  January,  1851,  a letter 
was  addressed  to  him  by  Mr.  Boulton  which  is  at- 
tached to  the  affidavit,  in  which  Mr.  Boulton  states 
that  he  had  secured  the  amount  of  the  costs  in  the  suit 
against  Burton,  and  that  Mr.  Renaud  might  draw  upon 
him  £16 10s.,  the  amount  recovered,  at  thirty  days; 
that  in  January,  1851,  in  consequence  of  Mr.  Arch. 
Campbell  calling  on  Mr.  Boulton  at  Cobourg,  Mr.  Boul- 
ton gave  in  a statement  showing  a balance  of  £30  2s.  6d. 
still  due  to  Mr.  Renaud,  which  amount  was  subse- 
quently paid,  but  without  prejudice  to  the  right  to 
claim  a further  balance  due  of  £72 16s.  Id.  deducted, 
and  still  withheld  by  Mr.  Boulton  from  the  monies 
recovered  for  Mr.  Renaud  on  account  of  the  action  for 
a malicious  arrest  brought  by  Burton,  which  amount, 
together  with  interest  since  its  receipt,  Mr.  Renaud 
swears  is  still  unpaid.  , 

Mr.  Boulton  in  his  affidavit  states  the  circum- 
stances under  which  it  was  deemed  necessary  to  arrest 
Burton,  and  that  he  considered  that  as  the  agent  and 
attorney  of  Mr.  Renaud  he  had  sufficient  authority  to 
make  the  arrest,  and  made  the  affidavit  for  that  pur- 
pcse  after  consulting  with  his  partner  Mr.  Cockburn 
and  Mr.  Kirckhoffer,  because  it  was  considered  neces- 
sary for  the  interests  of  Renaud  that  Burton  should 
be  held  to  bail.  Mr.  Boulton  states  further,  that  from 
thejime  he  informed  Renaud  of  Burton’s  arrest  on  the 
16th'  October,  1848,  he  never  expressed  any  disappro- 
bation of  the  arrest;  that  on  the^lOth  October  Mr.  Re- 
naud wrote  to  him  in  reference  to  the  suits  the  letter 
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attached  to  his  affidavit,  in  which  he  says,  “ I was  not 
aware  of  Burton’s  arrest  until  receipt  of  your  letter;” 
and  that  he  subsequently  wrote  several  letters  in  which 
no  disapprobation  whatever  was  expressed  at  the  step 
tr ken  in  arresting  Burton;  that  to  his  letter  of  17th 
September,  1849,  he  received  no  answer,  in  which  he 
says,  “ Your  money  is  safe,  however,  and  that  is  a satis- 
faction. I have  suffered  in  endeavouring  to  secure 
your  interest  by  the  arrest  of  Burton  by  a verdict  of 
£25  besides  costs;  this  I hope  you  will  relieve  me  of 
when  your  money  is  realized.” 

McLEAN,  J. — The  affidavits  and  papers  shew  that 
Mr.  Boulton,  as  attorney  for  Mr.  Renaud,  has  received 
the  sum  of  £525 12s.  on  the  judgment  against  Mrs. 
Brown,  and  £18  7s.  lOd.  the  costs  of  the  suit  against 
Burton,  which  had  been  paid  by  Mr.  Renaud,  on  the 
draft  of  Boulton  & Cockburn.  Of  this  sum  it  appears 
that  £72 16s.  Id.  still  remains  in  Mr.  Boulton’s  hands, 
and  he  retains  that  amount  to  cover  the  damages  and 
costs  recovered  against  himself  in  the  suit  of  Burton. 
If  Mr.  Boulton  has  no  right  to  recover  that  amount 
from  Mr.  Renaud,  then  he  is  bound  to  pay  over  the 
money.  That  he  could  not  recover  in  any  action  against 
Mr.  Renaud,  I think,  is  very  clear.  When  Mr.  Renaud 
placed  the  demand  in  Mr.  Boulton’s  hands  for  collec- 
tion he  gave  Mr.  Boulton  authority  to  institute  pro- 
ceedings in  the  ordinary  way  for  its  recovery;  no  spe- 
cial instructions  were  given,  nor  was  it  contemplated 
at  the  time  that  it  would  be  at  all  necessary  to  arrest 
Burton.  He  was  in  insolvent  circumstances  at  the 
time,  and  had  involved  Mrs.  Brown  to  a considerable 
extent  by  getting  her  to  accept  his  drafts.  Mr.  Boul- 
ton commenced  actions  by  the  ordinary  process  against 
the  parties;  and  it  was  not  till  a short  time  before 
the  trials  in  these  suits  were  expected  to  come  on  that 
it  was  thought  necessary  to  arrest  Burton,  and  then 
the  object  disclosed  seems  rather  to  have  been  to  se- 
cure his  attendance  as  a witness  against  Mrs.  Brown 
than  to  prevent  his  leaving  the  province  without  pay- 
ing the  plaintiff’s  debt.  The  arrest  was  made  by  Mr. 
Boulton  upon  his  own  responsibility,  without  the 
knowledge  or  instructions  of  the  plaintiff  in  the  suit. 
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It  was  no  part  of  Mr.  Boulton’s  duty  as  an  attorney 
to  make  the  affidavit  to  arrest,  and  if  in  his  zeal  for 
the  interests  of  his  client  he  chose  to  step  out  of  the 
ordinary  line  of  his  duties,  and  to  make  the  necessary 
affidavit,  he  must  depend  upon  the  good  will  of  his 
client  to  bear  him  harmless;  the  act  of  arresting  was 
entirely  his,  and  no  action  could  have  been  maintained 
against  Mr.  Renaud  for  a malicious  arrest  in  which  lie 
took  no  part,  and  of  which  he  was  wholly  ignorant. 
That  point  was  decided,  in  a case  which  I do  not  raid 
reported,  in  the  Eastern  district,  where  an  act1  on  was 
brought  by  one  Smith  against  Howard  & Thompson,  of 
Montreal,  for  a malicious  arrest  at  their  suit,  on  an 
affidavit  made  by  their  agent,  a Mr.  Palmer,  at  Corn- 
wall, in  which  the  Court  held  that  no  action  would  lie. 
Had  Mr.  Renaud  at  once  repudiated  the  arrest  as  one 
not  made  by  his  authority,  he  would  have  placed  Mr. 
Boulton  in  a much  worse  situation,  and  instead  of 
£25  damages  Burton  would  probably  have  recovered 
a much  larger  sum.  All  that  Mr.  Renaud  did  was  to 
give  a tacit  assent  in  the  matter.  He  neither  expressed 
approbation  nor  disapprobation  of  the  arrest;  and 
when  written  to  by  Mr.  Armour  in  behalf  of  Burton, 
and  by  Burton  himself,  he  replied,  that  having  placed 
his  claim  in  Mr.  Boulton’s  hands  for  collection,  and 
having  confidence  in  his  management,  he  could  not 
interfere;  and  that  from  his  knowledge  of  Mr.  lioul- 
ton’s  charcater  he  did  not  consider  him  capable  of 
resorting  to  any  vindictive  or  unnecessarily  harsh  pro- 
ceedings. He  does  not  in  any  letter,  or  « n any  oc- 
casion, adopt  the  arrest  as  his  own  act,  but  reiers  to 
it  as  a proceeding  which  Mr.  Boulton  had  recourse  to 
from  no  vindictive  or  harsh  feeling  towards  Mr.  Bur- 
ton. 

Mr.  Boulton,  in  his  letter  to  Mr.  * Renaud  of  the  16th 
October,  1848,  announcing  the  arrest  of  Burton,  states 
that  he  was  then  “ threatened  with  an  action  by  Bur- 
ton for  a malicious  arrest;  that  he  had  good  grounds 
for  the  arrest,  and  that  Burton  cannot  make  anything 
of  the  charge  against  him.”  When  the  action  was 
brought,  Mr.  Boulton  seems  to  have  defended  it  with- 
out any  reference  to  Mr.  Renaud,  as  it  was  not  till  the 
receipt  of  Mr.  Boulton’s  letter  of  the  17th  September, 
1849,  that  Mr.  Renaud  knew  anything  about  that  suit, 


74  PRACTICE  COURT,  TRINITY  TERM,  15  VIC. 

and  he  was  then  informed  that  a verdict  had  been 
rendered  against  Mr.  Boulton  for  £25.  That  verdict 
Mr.  Boulton  moved  against  in  term  without  consult- 
ing Mr.  Renaud.  He  obtained  a rule  for  a new  trial 
on  payment  of  costs,  but  did  not  avail  himself  of  it, 
and  subsequently,  as  it  appears,  paid  the  damages  and 
costs  out  of  the  monies  collected  for  Mr.  Renaud,  or 
at  all  events  charged  the  amount  against  that  fund. 

The  judgment  against  Mr.  Boulton  is  for  a wrong 
done  to  Burton;  and  even  had  Renaud  adopted  the 
act,  or  sanctioned  it  so  that  he  also  could  have  been 
held  responsible  for  the  wrong,  he  could  not  be  liable 
to  Mr.  Boulton  for  the  damages  recovered  against  him 
for  such  wrongful  acts.  It  is  well  established  that 
one  wrong-doer  cannot  recover  against  another  any 
portion  of  damages  paid  for  a wrongful  uct  in  which 
both  were  concerned;  so  that  in  fact,  if  Mr.  Renaud 
had  authorized  Mr.  Boulton  to  make  an  arrest  which 
turned  out  to  be  wrongful,  he  might  be  held  respon- 
sible to  Burton  but  not  to  Mr.  Boulton.  If  Mr.  Renaud 
refuses  to  indemnify  Mr.  Boulton  for  an  act  done,  as 
Mr.  Boulton  alleges,  solely  with  a view  to  his  interest, 
I do  not  see  that  he  can  be  compelled  to  do  so  in  any 
action,  and  the  withholding  of  the  amount  now  in  con- 
troversy would  only  be  another  mode  of  compelling 
Mr.  Renaud  to  do  that  which  he  could  not  be  com- 
pelled to  do  by  an  action. 

Mr.  Renaud  has  an  undoubted  right  to  require  the 
payment  by  his  attorney  of  the  amount  recovered  for 
him  from  Mrs.  Brown;  and  I do  not  feel  that  1 would 
be  justified  under  the  circumstances  of  this  case  in 
leaving  him  to  pursue  his  remedy  by  an  action  against 
Mr.  Boulton.  He  is  entitled  to  adopt  a more  summary 
course,  and  one  less  troublesome  and  expensive;  and, 
considering  him  not  responsible  for  damages  recovered 
against  Mr.  Boulton  for  an  act,  however  well  intended 
to  serve  his  interests,  which  was  out  of  the  ordinary 
duties  of  an  attorney,  I think  I am  bound  to  order  that 
Mr.  Boulton  do  pay  over  to  him  the  sum  of  £72  16s.  Id. 
still  in  his  hands,  together  with  interest  on  the  same 
from  the  time  of  its  receipt  in  the  month  of  April, 
1850. 
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In  re  Mathews,  Executrix,  and  Webster. 

An  award  having  been  made  on  the  9th  of  December,  an  application  to  set  the 
same  aside  was  made  cUiring  Easter  Term  following,  a tei’m  having  elapsed 
after  the  making  of  the  award  before  the  term  in  which  the  application  was 
made.  Held,  that  the  application  was  made  too  late. 

The  parties,  by  their  respective  bonds,  bearing  date 
12th  November,  1850,  submitted  to  John  O’Neil  of  the 
town  of  London,  innkeeper,  and  Charles  Stead,  of  the 
same  place,  carpenter,  arbitrators,  indifferently  chosen 
by  them,  all  and  all  manner  of  action  and  actions, 
cause  and  causes  of  action,  suits,  bills,  bonds,  special- 
ties, covenants,  contracts,  promises,  accounts,  reckon- 
ings, sums  of  money,  judgments,  executions,  extents, 
quarrels,  controversies,  trespasses,  damages,  and  de- 
mands whatsoever  at  any  time  theretofore  depending 
between  them;  the  award  to  be  made  and  set  down  in 
writing,  indented  under  their  hands  and  seals,  ready  to 
be  delivered  to  the  parties  in  difference  on  or  before  the 
25th  day  of  November;  and  if  the  said  arbitrators  should 
not  make  their  award  of  and  concerning  the  premises 
within  the  time  limited,  then  the  parties  bound  them- 
selves to  submit  to  the  award,  determination  and 
umpirage  of  Thomas  C.  Dixon,  of  the  town  of  London, 
hatter,  chosen  by  them  as  umpire,  so  that  the  award  and 
umpirage  were  made  in  writing  under  his  hand  and  seal, 
ready  to  be  delivered  to  the  parties  in  difference  on  or 
before  the  first  day  of  December  then  next  The  sub- 
mission to  be  made  a rule  of  court. 

The  arbitrators  made  no  award,  nor  did  the  umpire, 
within  the  periods  limited  to  them  respectively  by  the 
original  submission,  but  on  the  2nd  December,  the  time 
for  making  the  umpirage  was  enlarged  until  the  9th  of 
that  month.  The  agreement  or  consent  to  enlarge  the 
time  is  only  signed  by  Catherine  Mathews;  but  I must 
assume  that  the  enlargement  was  assented  to<  by  Web- 
ster also,  as  no  objection  is  urged  on  that  score,  and  I 
find  certain  portions  of  his  affidavit  as  originally  drawn, 
in  which  it  is  expressly  stated  that  he  did  not  at  any 
time  consent  to  such  enlargement,  have  been  expunged. 

On  the  9th  December  the  umpire  made  his  award: 
that  the  brick  building  erected  by  the  late  Edward 
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Mathews,  deceased,  so  far  as  the  centre  of  the  eastern 
wall  adjoining  the  lot  of  land  claimed  and  owned  by  the 
said  Joseph  Webster  is  concerned,  is  strictly,  justly  and 
truly  within  the  limits  of  the  aforesaid  lot  of  land  claim- 
ed by  the  said  Catherine  Mathews,  as  executrix  of  the 
said  E.  Mathews. 

That  the  said  Joseph  Webster  is  justly  and  truly  in- 
debted toi  the  said  Catherine  Mathews,  in  matters  of 
account  in  the  sum  of  £8  3s.  9d.,  and  that  he  do  pay  the 
same  to  the  said  Catherine  Mathews  on  or  before  the  1st 
day  of  February,  1851. 

That  the  said  Joseph  Webster  do  pay  to  the  said 
Catherine  Mathews,  or  her  order,  or  any  other  duly  and 
legally  appointed  representative  of  the  said  Edward 
Mathews,  deceased,  on  or  before  the  1st  day  of  January, 
1852,  the  sum  of  £38  Halifax  currency,  as  a just  and  fair 
proportion  and  valuation  of  one-half  of  the  eastern  wall 
of  the  aforesaid  brick  building,  adjoining  and  resting 
upon  the  land  claimed  and  owned  by  the  said  Joseph 
Webster,  together  with  the  lawful  interest  thereon,  after 
the  publishing  of  the  said  award  and  notice  thereof  in 
writing  to  the  said  Joseph  Webster;  and  further,  that 
in  the  event  of  the  said  Joseph  Webster,  his  heirs,  etc., 
selling  the  lot  of  land  claimed  and  owned  by  him  before 
the  1st  of  January,  1852,  that  the  said  sum  of  £38  and 
interest  shall  be  reserved  out  of  the  sale  thereof  unto 
the  said  Catherine  Mathews,  or  the  legally  authorized 
representative  of  the  said  Edward  Mathews;  and  that 
the  said  Joseph  Webster  do  pay  the  further  sum  of  £8 
2s.  6d.  for  expenses  of  the  said  arbitration  on  the  pub- 
lishing of  the  award,  and  that  the  said  Catherine 
Mathews  do  paj^  the  further  sum  of  £1  2s.  6d.  for  the 
award  and  a copy  thereof. 

In  Easter  Term  last  Webster  obtained  a rule  calling 
on  Catherine  Mathews  to  shew  cause  on  the  first  day  of 
this  term  why  the  award  made  between  the  parties  by 
Thomas  C.  Dixon,  the  umpire,  should  not}  be  set  aside, 
on  the  following  grounds: — 

1st.  That  the  said  umpire  has  exceeded  his  authority 
under  the  submission  in  awarding  upon  and  deciding  a 
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question  of  boundary  and  title  to  lands  and  real  pro- 
perty, which  must  be  presumed  to  have  been  a matter 
in  difference  (if  at  all)  between  the  heir  at  law  of  the 
said  Mathews  and  the  said  Webster,  and  not  between 
Catherine  Mathews,  as  executrix,  etc.,  and  the  said 
Webster. 

2nd.  That  the  award  is  uncertain  in  not  specifying 
particularly  to  whom  the  sum  of  £38  therein  mentioned 
shall  be  paid,  and  there  appearing  to  be  no  right  in  the 
said  executrix  to  the  said  money. 

3rd.  That  the  umpire  has  exceeded  his  authority  in 
awarding  that  in  the  event  of  a sale  of  the  land  owned 
by  the  said  Webster  the  said  sum  of  £38  should  be 
reserved  out  of  the  sale  thereof  to  the  said  executrix, 
Catherine  Mathews. 

4th.  That  the  said  umpire  has  no  power  or  authority 
to  award  in  reference  to  the  damages  of  the  said  arbi- 
tration and  making  said  award,  as  he  has  done  in  and 
by  said  award. 

5th.  Or  why  the  said  award,  so  far  as  the  charges 
made  for  the  said  arbitration  and  the  making  of  the  said 
award,  should  not  be  set  aside,  the  said  umpire  having 
no  power  or  authority  to  award  thereon,  and  the  same 
being  excessive. 

To  support  the  motion  toi  set  aside  the  award  on  these 
grounds  two  affidavits  were  filed,  one  made  by  Webster, 
and  one  made  by  O’Neil,  one  of  the  arbitrators.  The 
former,  with  a view  to  afford  a sufficient  reason  for 
making  this  application,  after  the  lapse  of  a term,  dur- 
ing which  it  should  have  been  made,  alleges  as  the  cause 
of  delay  the  illness  and  death  of  his  wife  on  the  25th 
January,  and  that  shortly  after  he  was  himself  taken 
dangerously  ill,  and  was  unable  to>  attend  to'  any  busi- 
ness whatever;  that  he  was  confined  fo  his  bed  during  a 
part  of  the  month  of  January,  and  up  to  the  end  of 
February;  and  that  up  to  the  middle  of  the  month  of 
February  he  was  quite  unable  to  attend  to  any  matters 
whatever;  and  that  he  was  unable  to,  and  did  not, 
examine  the  award  until  after  the  month  of  February, 
otherwise  that  he  would  have  caused  an  application  to 
set  aside  the  award  during  the  last  term. 

McLEAN,  J. — All  these  matters  might  form  reason- 
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able  grounds  of  excuse  arising  after  the  illness  and 
death  of  Webster’s  wife,  but  the  illness  only  commenced 
on  the  23rd  January  as  sworn  to  by  Webster,  and  the 
award,  or  umpirage,  was  made  on  the  9th  December; 
and  he  admits  that  he  received  notice  of  the  making  of 
the  award  from  the  umpire  about  fifteen  days  after  the 
9th  December;  and  that  some  time  after  hearing  of  the 
decision,  he  called  at  the  office  of  John  Wilson,  Esq.,  and 
obtained  from)  him  the  copy  of  the  award  which  is 
attached  to  his  affidavit.  According  to  his  own  showing 
then,  Webster  had  notice  of  the  making  of  the  award 
about  the  24th  December,  and  he  some  time  after  re- 
ceived a copy  of  it  from  Mr.  Wilson.  No  reason  is  shewn 
why  the  parties  interested,  who  now  apply  to  set  the 
award  aside,  could  not  have  been  fully  acquainted  with 
its  purport  between  the  time  when  he  first  became 
aware  of  its  being  made,  about  24th  of  December,  and 
the  time  when  his  wife  was  taken  ill  on  the  23rd 
January.  He  had  nearly  a whole  month  to  ascertain  and 
act  upon  its  contents,  and  if  he  intended  to  move  against 
it  should  have  been  fully  prepared  to  do  so  during 
Hilary  Term  last,  instead  of  delaying  his  application  till 
Easter  Term. — 9 & 10  Wm.  HI.  cli.  15,  sec.  2;  5 Dow.  P. 
C.  682;  8 Dow.  133;  2 M.  & Scott.  740.  He  was  bound,  if 
he  desired  on  any  grounds  to  have  the  award  set  aside, 
to  make  his  application  before  the  last  day  of  Hilary 
Term,  and  was  therefore  too  late  in  applying  in  Easter 
Term;  and  no  sufficient  excuse  is  given  for  the  delay, 
even  if  any  excuse  could  avail  him.  But,  if  he  were  not 
too  late,  it  appears  to  me  that  he  has  not  established  any 
sufficient  ground  for  setting  aside  the  whole  award.  By 
the  submission  no  power  is  given  to  the  arbitrators  or 
umpire  over  the  costs  of  the  reference;  all  that  is  sub- 
mitted are  the  matters  in  difference  theretofore  existing, 
and  these  only  could  properly  be  disposed  of;  and  when 
the  umpire  directed  certain  costs  to  be  paid,  he  exceed- 
ed his  authority.  £o  also  with  respect  to  that  part  in 
which  he  directs  that,  in  case  of  a sale  of  certain 
premises  by  .Webster,  a reservation  of  £38  shall  be  made 
out  of  the  proceeds  of  sale  for  Catherine  Mathews,  or 
the  legal  representative  of  the  late  Edward  Mathews; 
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the  umpire  could  have  no  power  to  decide  on  such  reser- 
vation, unless  in  some  way  it  was  a matter  in  difference 
between  the  parties,  existing  before  the  submission. 

But  though  the  award  in  this  respect,  as  well  as  in 
the  order  for  the  payment  of  certain  costs,  appears  to  be 
unwarranted  by  the  submission;  yet  these  portions  are 
wholly  unconnected  with  the  other  matters  contained  in 
the  award,  and  cannot  affect  the  finding  upon  such 
matters.  The  umpire  directs  that  all  suits,  quarrels  and 
controversies  shall  cease.  He  finds  that  a certain  build- 
ing put  up  by  the  late  Edward  Mathews,  so  far  as  the 
centre  of  the  eastern  wall,  adjoining  the  lot  of  land 
claimed  and  owned  by  Joseph  Webster,  is  strictly,  justly 
and  truly  within  the  limits  of  the  lot  of  land  claimed  by 
Catherine  Mathews,  as  executrix  of  the  said  Edward 
Mathews.  It  is  objected  to  this  portion  of  the  award  that 
the  umpire  has  exceeded  his  authority  under  the  sub- 
mission, in  awarding  upon  and  deciding  a question  of 
boundary  and  title  to  land  which  must  be  presumed  to 
have  been  a matter  in  difference  (if  at  all)  between  the 
heir-at-law  of  the  late  Edward  Mathews  and  Webster, 
and  not  between  Catherine  Mathews,  executrix,  and 
Webster.  There  is  nothing  to  shew  what  the  matters  in 
difference  between  these  parties  really  were  except  the 
affidavit  of  Webster,  and  an  affidavit  of  the  umpire, 
which  also  throws  some  light  on  the  subject.  In  the  for- 
mer it  is  stated  that  the  late  Edward  Mathews  removed 
a building  of  Webster’s  further  in  upon  Webster’s 
ground,  to  make  room  for  a brick  building  to  be  erected 
on  the  line;  that  the  brick  building  was  subsequently 
erected,  and  that  Mathews  claimed  from  Webster  half 
the  expense  of  the  gable  or  eastern  wall,  of  which  it 
must  be  presumed  he  was  to  have  th^  benefit;  that  this 
claim  was  resisted  by  Webster,  who  alleged  that 
Mathews  had  trespassed  and  encroached  on  his  land  in 
building  the  brick  building.  These  are  the  matters 
which,  according  to  Webster’s  affidavit,  were  in  differ- 
ence, and  agreed  to  be  referred  to  arbitration,  when  a 
suit  was  threatened  by  Mrs.  Mathews.  It  is  not  shewn 
in  any  way  that  any  other  person  has  any  interest  in  the 
lands,  or  that  the  late  Edward  Mathews  left  any  heir-at- 
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law  capable  of  inheriting  his  lands;  but  even  if  that 
were  distinctly  shewn,  still  it  appears  by  the  affidavit  of 
the  umpire,  that  Webster  brought  forward  a claim  be- 
fore him  for  an  alleged  trespass  by  the  late  Edward 
Mathews  on  his  lands;  and  as  under  the  2nd  section  of 
the  Act  of  7th  Wm.  IV.  ch.  3,  for  the  further  amend- 
ment of  the  law  and  the  better  advancement  of  justice, 
an  action  might  be  sustained  against  the  executrix  for 
such  alleged  trespass,  if  committed,  within  six  months 
of  the  death  of  the  testator — and  there  is  nothing  before 
me  to  shew  that  it  was  not;  so — it  may  have  been  very 
properly  left  to  arbitrators  to  decide,  and  in  deciding 
they  must  necessarily  determine  whether  the  alleged 
trespass  was  in  fact  on  Webster’s  land.  The  umpire  has 
decided  that  the  east  wall  was  strictly,  justly,  and  pro- 
perly on  the  lot  claimed  by  Catherine  Mathews,  as 
executrix,  adjoining  that  of  Webster;  and  this  finding 
appears  to  put  an  end  to  all  controversy  about  the 
alleged  trespass  and  encroachment  by  the  testator. 
Then,  the  arbitrator  has  decided  certain  sums  to  be  paid 
to  Catherine  Mathews  for  an  account,  and  as  a just  and 
fair  proportion  and  valuation  of  one-half  of  the  eastern 
wall  of  the  brick  building,  adjoining  and  resting  upon 
the  land  claimed  and  owned  by  the  said  Joseph  Web- 
ster, together  with  lawful  interest  on  the  amount  award- 
ed for  the  latter  item.  Now,  by  Webster’s  affidavit,  it 
appears  that  these  items  were  matters  in  difference:  that 
he  was  threatened  with  a suit,  and  thereupon  consented 
to  this  reference;  and  the  award  is  conclusive  as  to  these 
matters  in  difference. 

If  Webster  agreed  to  pay  one-half  the  expense  of  the 
gable,  or  party  wall,  erected  by  the  late  Edward 
Mathews  adjoining  his  land,  and  the  wall  was  erected 
upon  this  agreement,  the  executrix  could  undoubtedly 
recover  the  amount  due  upon  the  contract.  There  is 
nothing  to  shew  that  the  claim  for  half  the  expense  of 
the  gable  did  not  arise  in  that  way;  and  Webster,  in  his 
affidavit,  does  not  deny  that  such  a claim  was  well 
founded. 

I cannot  look  into  the  merits  of  the  award,  and  must  as- 
sume that  the  umpire  has  decided  correctly ; though  there 
is  an  affidavit  filed,  made  by  O’Neil,  one  of  the  arbi- 
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trators,  that  he  was  acquainted  with  the  original  boun- 
daries, and  that  the  wall  erected  by  Mathews  does  in 
fact  encroach  on  the  lot  of  Webster.  The  decision  of 
the  umpire  is  final  as  to  the  alleged  trespass  for  which 
Webster  brought  forward  a claim;  whether  it  wouid 
be  a bar  to  any  other  proceeding  between  Webster  and 
the  heir-at-law  of  Mathews,  I am  not  called  upon  to 
decide. 

The  portion  of  the  award  which  directs  the  payment 
of  costs  see  Bell  v.  Belson,  2 Chitty  157 — and  also  that 
part  which  directs  a reservation  of  the  value  of  half  the 
gable  wall,  in  case  of  a sale  of  his  lot  by  Webster,  ap- 
pear to  me  to  be  clearly  bad,  and  could  not  under  any 
circumstances  be  enforced,  so  that  it  was  not  necessary 
to  move  against  the  whole  award  to  get  rid  of  them; 
and  as  the  other  portions  are  shewn  to  have  been  for 
matters  in  difference,  which  were  referred,  and  which 
the  executrix  had,  as  far  as  I can  discover  front  the 
affidavits,  a right  to  refer,  and  the  applicant  has  come 
too  late  into  court  to  move,  and,  moreover,  has  not  estab- 
lished any  sufficient  ground  for  moving,  the  rule  nisi 
must  be  discharged,  with  costs. 


Petch,  Administrator  of  Petch,  v.  Jarvis. 

When  a case  has  been  left  to  arbitration  after  interlocutory  juderment  has  been 
signed,  and  all  matters  in  difference  are  submitted  to  the  arbitrator,  he  is 
not  necessarily  compelled  by  the  interlocutory  judgment  to  give  an  award 
in  favour  of  the  plaintiff. 

Motion  to  set  aside  the  interlocutory  judgment  in 
this  cause  and  all  subsequent  proceedings  had  thereon 
and  upon  the  reference  in  this  cause,  with  costs,  upon 
the  ground  that  the  agreement  between  the  attornies  or 
agents  of  the  parties  has  not  been  complied  with  on  the 
part  of  the  plaintiff,  and  for  want  of  faith  in  this 
respect;  or  why  the  said  submission  should  not  be 
amended  in  accordance  with  the  fair  understanding 
between  the  said  agents  and  the  defendant  for  a refer- 
ence, and  the  said  submission  amended  according  to 
the  consent  endorsed  upon  the  record,  at  the  cost  of  the 
plaintiff;  or  why  the  said  rule  of  reference  and  rule  of 
court  thereon  should  not  be  set  aside  with  costs  for 
irregularity,  in  not  following  the  terms  of  the  consent 
1 Prac.— 6 
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endorsed  upon  the  record,  and  on  the  grounds  disclosed 
in  affidavits  and  papers  filed;  and,  in  the  meantime, 
that  all  further  proceedings  be  stayed. 

It  appears  by  the  record  and  papers  filed  that  this 
action  was  commenced  in  1847,  and  that  judgment  hav- 
ing been  signed  by  default  (though  at  what  time  does 
not  appear),  the  record  was  entered  at  the  assizes  on 
several  occasions  for  the  purpose  of  assessing  damages: 
that  it  was  on  each  occasion  withdrawn  for  the  purpose 
of  referring  the  matters  in  difference  to  arbitration  : 
that  at  the  last  assizes  it  was,  by  agreement  endorsed 
on  the  record,  referred  to  the  award  of  Robert  G.  Dal- 
ton, Esq.,  the  award  to  be  made  and  published  in  writ- 
ing, ready  to  be  delivered  to  the  parties  on  or  before 
the  1st  day  of  September  then  next;  for  whichever 
party  the  award  is  made  full  costs  to  be  allowed,  to- 
gether with  costs  of  arbitration  to  abide  the  event  of 
suit:  parties  and  witnesses  to  be  sworn  by  the  arbi- 
trator. 

McLean,  J. — On  looking  at  the  order  of  reference,  I 
find  that  it  does  not  in  all  respects  follow  the  agreement 
of  the  parties  as  endorsed  on  the  record,  and  the  princi- 
pal difference  is  that  the  order  of  Nisi  Prius  contains 
a clause  giving  authority  to  the  arbitrator  to  enlarge 
the  time  for  making  the  award,  when  no  such  authority 
is  contained  in  the  agreement.  Endorsed  on  the  order 
of  reference  there  was  an  enlargement  of  the  time  by 
Mr.  Dalton,  the  arbitrator,  to  the  18th  instant;  and  on 
that  day,  since  this  motion  has  been  made,  he  has  fur- 
ther enlarged  the  time  until  the  first  day  of  next  term. 
The  motion  now  made,  as  appears  from  the  affidavits, 
and  from  the  arguments  of  the  counsel  for  the  defend- 
ant, is  with  a view  of  getting  rid  of  some  difficulty 
which  the  arbitrator  feels  in  disposing  of  the  cause  upon 
its  merits  when  there  is  a judgment  by  default  entered 
on  the  record.  On  the  part  of  the  defendant  it  is 
alleged  in  the  affidavit  that  Mr.  Hawke,  acting  in  behalf 
of  plaintiff,  when  an  application  was  made  in  May, 
1850,  before  the  Chief  Justice  in  chambers,  to  set  aside 
the  interlocutory  judgment,  assented  that  the  whole 
matter  in  difference  should  be  referred  to  arbitration, 
and  that  in  consequence  of  such  assent  the  application 
in  chambers  was  abandoned.  It  is  also  alleged  by  the 
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defendant,  but  denied  on  tbe  part  of  the  plaintiff’s  coun- 
sel, and  by  Mr.  Hawke,  who  formerly  attended  to  the 
cause,  that  there  was  a perfect  understanding  on  the 
several  occasions  when  the  reference  was  agreed  to, 
that  the  whole  merits  of  the  case  should  be  disposed  of 
by  the  arbitrator.  Mr.  Strong,  who  has  represented 
the  plaintiff  before  the  arbitrator,  only  swears  that  he 
was  not  aware  of  any  such  arrangement;  and  he  con- 
tends that  the  arbitrator  must  decide  upon  the  case  as 
one  in  which  interlocutory  judgment  is  signed,  which 
precludes  the  examination  by  the  arbitrator  into  the 
general  merits,  and  would  therefore  leave  to  the  arbi- 
trator no  discretion  but  to  make  an  award  in  favour 
of  the  plaintiff. 

I confess  I do  not  see  that  the  agreement  and  the 
order  of  reference  present  any  difficulty  to  the  arbitra- 
tor in  disposing  of  the  whole  case  on  the  merits.  All 
matters  in  difference  in  the  cause  are  referred,  and  the 
arbitrator  is  entitled  and  bound  to  dispose  of  them  all. 
What  were  the  matters  in  difference  for  which  the 
action  was  brought  ? The  matters  in  difference  do  not 
depend  upon  the  state  of  the  record;  and  when  the 
plaintiff  consented  to  refer  all  matters  in  difference  in 
the  cause  to  an  arbitrator,  and  agreed  that  the  party 
in  whose  favour  an  award  should  be  made  should  have 
full  costs,  it  is  idle  to  contend  that  the  arbitrator  is 
limited  to  the  consideration  of  the  case  as  it  appears 
upon  the  record.  If  that  construction  were  adopted, 
then  the  agreement  that  full  costs  should  be  allowed 
to  the  successful  party  would  in  truth  be  a mere  decep- 
tion, for  then  only  one  party  could  be  successful  or 
entitled  to  costs. 

Under  these  circumstances  I cannot  see  the  necessity 
of  this  application  to  set  aside  the  interlocutory  judg- 
ment ; but,  to  relieve  the  case  from  any  difficulty  arising 
on  that  score,  as  it  evidently  appears  *to  have  been  the 
intention  of  the  parties  in  the  reference  that  it  should 
be  waived,  the  defendant  may  take  an  order  to  set  aside 
the  interlocutory,  judgment,  not  however  with  costs  to 
be  paid  by  the  plaintiff,  but  subject  to  costs  to  be  paid 
by  the  defendant.  The  court  have  been  asked  to  set 
aside  the  interlocutory  judgment  with  costs,  but  there 
is  no  ground  laid  before  me  for  requiring  costs  to  be 
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paid:  it  is  not  shewn  that  there  was  anything  irregular 
in  signing  the  interlocutory  judgment,  and  if  the  appli- 
cation formerly  made  in  chambers  to  set  it  aside  had 
been  persisted  in,  I have  no  means  of  knowing  whether 
it  would  have  been  successful  or  whether  costs  would 
have  been  imposed  on  one  side  or  the  other.  I am 
asked  to  set  aside  the  proceedings  on  the  reference,  but 
I am  at  a loss  to  know  what  proceedings  are  to  be  set 
aside  ; the  arbitrator  may  have  examined  witnesses  or 
parties,  but  I do  not  see  that  I can  interfere  with  his 
acts,  so  long  as  they  are  unattended  with  any  result. 

The  order  of  reference  ought  strictly  to  follow  the 
agreement  of  the  parties  at  Nisi  Prius,  but  may,  after 
being  made  a rule  of  court,  be  amended  so  as  to  corre- 
spond with  the  agreement,  by  which  alone  they  are 
bound — Cranch  v.  Tregoning,  5 Dow.  P.  C.  220;  Evans 
v.  Senor,  5 Taun.  662;  Price  v.  James,  2 Dow.  P.  C.  437. 
The  order,  as  drawn  up  by  the  clerk,  does  not  in  some 
respects  correspond  with  the  agreement  endorsed  on  the 
record.  I have  already  adverted  to  the  authority  for 
the  enlargement  of  the  time  for  making  the  award  con- 
tained in  the  Nisi  Prius  order,  though  not  embraced  in 
the  agreement.  There  is  also  a provision  that  the  wit- 
nesses may  be  sworn  by  the  arbitrator,  or  a commis- 
sioner for  taking  affidavits,  though  by  the  agreement  the 
witnesses  are  to  be  sworn  by  the  arbitrator.  It  con- 
tains orders  for  the  production  of  books  and  papers 
by  the  parties,  and  that  neither  party  shall  prosecute 
or  bring  any  action  or  suit  against  the  other  concern- 
ing the  premises;  and  that  any  party  wilfully  prevent- 
ing the  arbitrator  from  making  his  award  shall  pay 
such  costs  as  the  Court  of  Queen’s  Bench  shall  think 
reasonable  or  just;  none  of  which  provisions  are  to  be 
found  in  the  agreement;  and  if  these  matters  are 
deemed  of  any  importance,  the  defendant  is  strictly 
entitled  to  be  relieved,  by  placing  the  submission  on 
the  terms  of  the  agreement. 

In  the  case  of  Pearman  v.  Carter,  2 Chitty  29,  the 
court  refused  to  amend  an  order  of  Nisi  Prius  according 
to  the  terms  of  a paper  signed  by  the  counsel  at  the 
trial,  the  intention  of  the  parties  appearing  from  their 
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subsequent  acts  to  have  been  in  favour  of  the  terms  of 
such  order;  so  far  then  as  the  authority  to  the  arbitra- 
tor to  enlarge  the  time,  which  seems  to  have  been 
acquiesced  in  by  both  parties,  I do  not  feel  called  upon 
to  interfere  ; and  the  other  extraneous  matters  con- 
tained in  the  order  of  reference,  though  not  sanctioned 
by  the  agreement  of  the  parties,  appear  to  be  so  unim- 
portant in  reference  to  the  further  consideration  of  the 
case  that  I do  not  apprehend  an  amendment  of  the  order 
will  be  required.  If  however  it  is  desired,  the  order 
may  issue  to  that  effect,  but  the  amendments  to  be  made 
without  costs. 


Beatty  v.  Maxwell,  Executrix. 

Maxwell,  the  testator,  died  in  November,  1847,  indebted  to  the  plaintiff  in35£., 
having  appointed  the  defendant  his  executrix.  The  account  was  continued 
after  his  death  and  was  afterwards  rendered  to  the  defendant  and  headed  as 
against  Widow  Maxwell,  and  further  advances  were  made  to  her  from  time 
to  time,  and  payments  made  by  her  on  account,  down  to  August,  1849 ; the 
payments  amounting  to  far  more  tnan  the  debt  due  from  the  testator.  In 
December,  1849,  a confession  of  judgment  was  obtained  for  the  defendant,  as 
executrix  of  the  testator.  On  a rule  nisi  to  set  aside  the  judgment  entered  on 
the  confession. — Held,  by  McLean,  J.,  that  the  plaintiff,  having  transferred 
his  claim  against  the  estate  to  the  individual  account  with  the  defendant,  and 
with  her  assent,  and  having  since  received  more  than  sufficient  to  cover  the 
debt  of  the  estate,  he  cannot  now  sever  the  two  accounts  and  fall  back  upon 
the  estate  for  the  amount  due  at  the  testator’s  death,  and  that  the  rule  to  set 
aside  the  judgment  must  be  made  absolute,  without  costs. 

Motion  to  set  aside  the  confession  of  judgment  in  this 
cause,  the  final  judgment  entered  thereon  and  the  writs 
of  execution  issued  thereon  against  goods  and  lands,  for 
irregularity,  with  costs,  on  the  ground  that  the  plain- 
tiff’s cause  of  action  was  against  the  defendant  in  her 
individual  character,  and  that  the  confession  of  judg- 
ment was  obtained  from  her  as  executrix,  and  that  she 
was  deceived  by  the  plaintiff  in  giving  the  said  confes- 
sion of  judgment,,  and  on  grounds  disclosed  in  affidavits 
and  papers  filed. 

It  appears  that  the  late  William  Maxwell  died  about 
the  30th  November,  1847,  having  made  a will  and  ap- 
pointed the  defendant  his  sole  executrix — that  at  the 
time  of  his  death  he  owed  the  plaintiff  about  £35,  and 
that  the  account  was  continued  after  his  death  up  to 
24th  J anuary,  1848,  at  which  time  an  account  was  render- 
ed to  defendant,  shewing  an  apparent  balance  due  by  the 
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estate  of  £45  Os.  7Jd.  This  balance  was  charged  to  the 
defendant  as  widow  Maxwell,  and  further  advances 
made  to  her  up  to  the  latter  part  of  October,  1848,  when, 
as  appears  by  the  account  rendered  to  her,  a payment 
was  made  of  £37  10s.,  leaving  a balance  due  at  that  time 
of  £60  Os.  5Jd.  In  the  account  rendered  to  plaintiff,  as 
Mrs.  Maxwell,  on  the  8th  February,  1849,  that  balance 
is  carried  forward  and  a credit  is  given  of  £50,  paid  on  the 
1st  December,  1848,  by  which  the  balance  was  reduced  to 
£39  6s.  2fd.  Another  account  seems  to  have  been  ren- 
dered to  plaintiff  up  to  May,  1849,  and  a balance  struck 
against  her  of  £53  8s.  5d.,  and  in  the  account  of  plaintiff 
up  to  August  31st,  1849,  still  in  the  name  of  Mrs.  Max- 
well, the  former  balance  is  carried  forward  and  interest 
charged  upon  it,  and  a balance  is  then  found  due  by  Mrs. 
Maxwell,  of  £64  15s.  Jd.  In  December,  1849,  a confes- 
sion of  judgment  was  obtained  from  the  defendant  for 
the  sum  of  £65,  not  in  her  individual  character  but  in 
her  character  as  executrix  of  William  Maxwell,  as  if 
the  balance  due  were  in  fact  a debt  of  the  testator. 

McLean,  J. — It  is  alleged  that  the  cognovit  was  ob- 
tained from  the  defendant  as  executrix,  in  order  to  make 
the  estate  and  property  of  William  Maxwell  responsible 
for  the  whole  amount.  Whatever  may  have  been  the 
motive,  it  is  clear  that  the  debt  at  the  time  the  cognovit 
was  given  was  no  longer  a debt  chargeable  upon  the 
estate,  and  that  under  any  circumstance  there  could 
have  been  no  more  due  by  the  estate  than  the  sum  actu- 
ally due  at  the  time  of  the  testator’s  death,  and  interest 
from  that  period.  The  plaintiff  charged  the  amount 
then  due  to  the  defendant  in  her  individual  capacity; 
and  he  went  on  dealing  with  her  up  to  August,  1849. 
She  paid  him  on  the  general  account  £87  10s.,  which  the 
plaintiff  now  desires  to  apply  to  the  advances  made  to 
her  individually.  Having  transferred  his  claim  against 
the  estate  to  the  individual  account,  with  the  defendant’s 
assent,  and  having  since  received  more  than  sufficient  to 
cover  the  debt  of  the  estate,  he  cannot  now  sever  the  two 
accounts  and  fall  back  upon  the  estate  for  the  amount 
due  at  the  testator’s  death.  There  must  have  been  some 
motive  in  taking  the  confession  of  judgment  from  the  de- 
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fendant  as  executrix.  If  she  is  in  good  circumstances 
and  able  to  meet  the  demands  against  her,  there  could 
be  no  reason  why  the  confession  should  not  have  been 
taken  from  her  in  her  own  name  simply;  if  she  was  not 
in  good  circumstances,  then  it  was  most  improper  to 
take  the  confession  from  her  as  executrix,  for  a debt 
which  the  plaintiff  admits  was  partly  her  own,  to  be 
recovered  from  the  estate  which  she  represents,  and  in 
which  she  seems  to  have  but  little  individual  interest. 

The  plaintiff  shews  by  his  affidavit  that  the  defend- 
ant was  aware  that  she  was  giving  a confession  of  judg- 
ment as  executrix  for  a debt  partly  her  own  at  all  events, 
and  that,  so  far  from  making  any  objections  on  that 
account,  she  declared  that  if  the  estate  must  go,  she 
would  prefer  the  plaintiff  having  it  to  any  one  else. 
From  the  circumstances,  it  seems  as  if  at  the  time  there 
was  an  evident  desire  on  the  part  of  the  plaintiff  to  make 
the  estate  liable  for  Mrs.  Maxwell’s  debt,  and  no  great 
desire  on  her  part  to  prevent  his  doing  so.  It  is  plain 
however  that  a judgment  has  been  obtained,  whether 
by  collusion  or  otherwise,  is  not  of  much  consequence, 
by  which  the  esate  of  the  late  William  Maxwell  is  made 
liable  for  a debt  which  ought  not  to  have  been  charged 
to  that  estate;  and  that  the  interests  of  third  parties 
will  be  injuriously  affected  by  allowing  the  judgment 
thus  obtained  to  stand. 

The  application  is  made  to  set  it  aside  with  costs,  but 
I do  not  find  that  the  defendant’s  proceeding  in  execut- 
ing the  cognovit  was  so  perfectly  blameless  that  she 
ought  to  ask  for  costs  in  getting  rid  of  the  consequences 
of  her  own  act.  The  judgment  and  all  subsequent  pro- 
ceedings must  be  set  aside;  but  under  the  circumstances, 
without  costs. 
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REPORTS  OF  CASES  IN  THE  PRACTICE  COURT 

Before  the  Hon.  Mr.  Justice  Draper. 


Smith  v.  Turnbull. 

An  attorney  having  used  the  name  of  a person  as  plaintiff  without  his  authority, 
and  proceedings  having  been  stayed  by  the  Court  until  the  attorney  files  his 
warrant  to  prosecute,  which  he  does  not  do. 

Held,  per  Draper,  J.,  that  the  defendant  is  entitled  for  a rule  directing  the 
attorney  to  pay  the  defendant’s  costs  of  defence,  and  the  costs  of  staying  pro- 
ceedings. 

Rule  on  Allan  Ramsay  Dougall  to  shew  cause  why 
he  should  not  pay  defendant’s  costs  of  defence,  and  of 
proceedings  taken  to  stay  further  proceedings  until  he 
should  file  his  warrant  of  attorney  to  defend,  on  grounds 
disclosed  in  affidavits  and  papers  filed. 

On  the  16th  April,  1851,  the  writ  of  summons  issued 
in  this  cause.  It  was  served  the  same  day.  The  defend- 
ant appeared  by  attorney,  and  on  29th  April  demanded 
of  Mr.  Dougall  whether  the  writ  was  issued  by  him,  or 
by  his  authority  or  privity,  and  demanded  the  place  of 
residence,  profession,  etc.,  etc.,  of  the  plaintiff.  On  the 
same  day  Mr.  Dougall  replied  the  writ  was  issued  by  him 
as  plaintiff’s  attorney,  and  gave  the  required  particulars 
as  to  the  plaintiff. 

On  the  12th  May,  1851,  the  defendant  took  out  a sum- 
mons to  stay,  proceedings  until  Mr.  Dougall  should  file 
his  warrant  to  prosecute,  which,  after  various  inter- 
mediate enlargements,  was  on  the  29th  May  enlarged 
until  Easter  Term,  to  permit  the  application  to  be  then 
made. 

In  Easter  Term  a rule  nisi,  and  afterwards  a rule  ab- 
solute was  made,  ordering  all  further  proceedings  to  be 
stayed  until  Allan  R.  Dougall  files  his  warrant  to  prose- 
cute. 

And  now  in  Michaelmas  Term  Wallbridge  obtained  a 
rule  calling  upon  Mr.  Dougall  to  shew  cause  why  he 
should  not  pay  the  defendant  the  costs  of  the  defence, 
etc.,  as  above.  The  affidavits  stated  the  service  on  him 
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of  the  preceding  rule  on  7th  August  last;  that  no  such  . 
warrant  was  filed;  that  Mr.  Dougall  is  a practising 
attorney;  and  the  plaintiff  swore  she  never  authorized 
him  to  bring  the  suit,  and  that  the  proceedings  are 
wholly  unauthorized,  and  contrary  to  her  wish,  and  with- 
out her  permission. 

H.  Eccles  shewed  cause.  He  relied  on  the  facts,  and 
(by  consent)  used  the  same  affidavits  as  those  filed  in 
shewing  cause  against  the  rule  nisi  in  Easter  Term. — 
See  Smith  v.  Turnbull,  38. 

Draper,  J. — The  question  now  sought  to  be  raised 
wras  in  fact  heard  and  determined  by  the  rule  of  Easter 
Term,  and  the  cause  shewn  against  this  rule  is  in  the 
nature  of  an  appeal  from  the  judgment  of  the  Practice 
Court,  in  ordering  proceedings  to  be  stayed  until  Mr. 
Dougall  filed  his  warrant.  For  it  was  then  shewn  that 
plaintiff  had  not  given  authority,  and  being  hostile  was 
not  likely  to  give  authority  to  Mr.  Dougall  to  use  her 
name,  but  that  he  had  authority  from  Benjamin  Dougall 
who  was  the  real  plaintiff,  claiming  as  assignee  of  Mrs. 
Smith.  The  Court  held  this  insufficient.  I disclaim  all 
authority  to  review  that  decision.  It  amounts  to  de- 
termining that  upon  the  facts  shewn,  the  same  now 
advanced,  Mr.  Dougall  had  no  authority  to  bring  the 
suit  as  attorney  for  the  plaintiff.  No  question  of  in- 
demnity to  her  was  raised  or  relied  on ; all  proceeded  on 
the  assumption  that  what  was  shewn  did  not  enable 
Benjamin  Dougall  or  Mr.  Dougall  acting  directly  for 
him,  to  use  the  plaintiff’s  name.  The  question  of  author- 
ity being  disposed  of,  and  no  warrant  of  attorney  being 
filed  in  obedience  to  the  rule  of  Easter  Term  last,  I 
think,  on  the  authority  of  the  case  of  Hubbart  v.  Phillip 
(13  M.  & W.  702),  this  rule  must  be  made  absolute. 

As  to  the  general  question,  see  3 B.»&  B.  130;  5 M.  & 
S.  417.  See  also  Doe  v.  Eyton,  3 B.  & Ad.  785;  Stanhope 
v.  Firmin,  3 Bing.  N.  C.  301 ; 9 C.  & P.  596 ; 1 Chit.  Rep. 
193;  4 Dowl.  453;  Doe  v.  Fillis,  2 Chit.  Rep.  170;  Doe 
v.  Roe,  2 Chit.  Rep.  171;  Robson  v.  Eaton,  1 T.  R.  62; 
Mudry  v.  Newman,  1 C.  M.  & R.  402;  Thomas  v Hewes, 

2 C.  M.  & R.  519. 
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Wilkes  v.  Wilkins,  Executrix. 

A plaintiff  having  given  notice  of  trial  and  having  afterwards  countermanded 
it,  a rule  for  judgment  as  in  case  of  a non-suit  having  issued,  the  plaintiff 
objected  that  the  cause  was  not  at  issue,  inasmuch  as  no  similiter  had  been 
added,  made  up  or  delivered  : Held,  that  the  plaintiff  having  given  notice  of 
trial,  he  cannot  go  behind  his  own  act  and  say  that  the  cause  was  not  at  issue 
for  want  of  a similiter  which  he  himself  might  have  added. 

J.  McNab  obtained  a rule  nisi  for  judgment  as  in  case, 
etc.,  for  not  going  to  trial  pursuant  to  the  practice  of  the 
court.  The  affidavit  on  which  he  moved  stated  that 
issue  was  joined  and  notice  of  trial  given  for  the  last 
spring  assizes — which  notice  was  countermanded;  and 
that  plaintiff  hath  not  since  proceeded  to  trial. 

M.  C.  Cameron  shewed  cause  on  affidavits  stating  that 
issue  was  not  in  fact  joined,  “ inasmuch  as  no  similiter 
to  the  replication  of  the  plaintiff  to  the  defendant’s  pleas 
has  been  added,  made  up  or  delivered  ” by  defendant  to 
plaintiff.  The  affidavit  does  not,  however,  deny  that  the 
plaintiff  did  not  give  notice  of  trial  for  the  Spring 
Assizes,  and  countermanded  it. 

Draper,  J. — The  affidavit  filed  by  the  plaintiff  affords  a 
sufficient  reason  for  not  giving  notice  of  trial  for  the 
last  Fall  Assizes,  and  would  induce  the  Court  to  dis- 
charge this  rule  on  the  peremptory  undertaking. 

I do  not  think  the  plaintiff,  after  giving  notice  of  trial, 
can  be  allowed  to  go  behind  his  own  act  and  say  the 
cause  was  not  at  issue  for  want  of  a similiter  to  the  repli- 
cation, which  similiter  the  plaintiff  himself  might  have 
added  on  passing  his  Nisi  Prius  record.  If  a rejoinder 
had  been  necessary — not  being  a mere  similiter — it 
would  have  been  different. 

Unless,  therefore,  the  plaintiff  enters  into  the  peremp- 
tory undertaking  to  try  at  the  next  assizes,  and  pays  the 
costs  of  this  application  on  or  before  the  31st  of  this 
month,  the  rule  for  judgment  as  in  case  of  non-suit  will 
be  made  absolute. 
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In  re  Latham,  one,  &o.,  on  the  complaint  of  Charles  Edward 

Hatherley. 

A rule  nisi  having  been  obtained  on  an  attorney  to  pay  over  to  Charles  Edward 
Hatherley  a sum  of  money,  a technical  objection  being  taken  that  the  com- 
plainant’s name  was  not  Charles  Edward,  but  Charles  Edmund  : Held,  per 
Draper,  J.,  that  the  technical  objection  must  prevail. 

James  Boulton  obtained  a rule  nisi  on  Henry  Latham, 
one,  etc.,  to  pay  over  to  Charles  Edward  Hatherley  the 
sum  of  £10,  or  so  much  thereof  as  shall  be  found  to  be 
due  to  the  said  Hatherley,  on  reference  to  the  Master — 
and  why  he  should  not  pay  the  costs  of  this  application. 
From  the  affidavit  of  complainant,  which  referred  to  an 
account,  it  appeared  that  complainant  had  employed  Mr. 
Latham  to  get  a sum  of  mOney  out  of  the  hands  of  Mr.  J. 
Boulton,  who  was  complainant’s  attorney  in  a cause; 
that  Latham  obtained  complainant’s  signature  to  cer- 
tain papers  to  enable  him  to  get  the  amount — through 
which  Latham  received  £50,  and  paid  over  £40,  render- 
ing an  account,  in  which  he  charges  £10  for  collecting 
the  money.  The  account  is  headed — “ Mr.  Charles  Ed- 
mund Hatherley  ” in  account  with  H.  Latham. 

Adam  Wilson,  Q.C.,  shewed  cause,  objecting  that  com- 
plainant’s name  was  not  Charles  Edward,  but  Charles 
Edmund,  which  he  verified  by  affidavit. 

Draper,  J. — The  technical  objection  must  prevail,  and 
the  rule  being  moved  with  costs  must  be  discharged  in 
like  manner.  It  will  not  however  prevent  the  complain- 
ant from  applying  for  an  order  to  refer  Mr.  Latham’s 
bill  for  taxation,  and  that  he  refused  whatever  sum  less 
than  ten  pounds  the  Master  shall  tax.  The  charge  is 
exorbitant,  and  should  never  have  been  made. 


Boss  et  al.  v.  Kline  et  al. 

After  an  amendment  the  defendant  has  two  clear  days  to  plead  to  the  amended 
declaration  by  the  rule  of  court  of  Hilary  Term,  1850,  rule  21.  It  is  an  effect 
of  that  rule  that  after  the  two  days  the  plaintilf  may,  in  the  absence  of  an 
amendment  by  the  defendant,  take  any  step  which  the  then  state  of  the  cause 
will  warrant,  and  such  step  will  preclude  the  defendant’s  right  to  amend  ; 
but  that  until  the  defendant  does  take  some  step  the  defendant  may  at  any 
time  amend  his  pleas.  (See  the  next  case. ) 

On  the  6th  November,  1851,  defendant  demurred  to 
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plaintiff’s  declaration.  On  the  7th  November,  1851, 
plaintiff  served  an  amended  declaration.  On  the  8th 
defendant  took  out  and  served  a summons  to  set  aside 
the  service  of  the  amended  declaration,  which  was  re- 
returnable  on  Monday,  10th  November. 

On  the  10th  November  no  judge  was  in  chambers. 

On  the  11th  November  the  summons  was  discharged, 
the  judge  holding  that  on  the  facts  appearing  the  appli- 
cation should  have  been  to  set  aside  the  declaration, 
and  not  the  service  thereof. 

Immediately  after  the  discharge  of  the  summons  (on 
the  11th  November)  defendant  pleaded  to  the  amended 
declaration,  and  served  copies  of  his  plea.  On  the  same 
day  the  plaintiff  offered  back  these  pleas  to  defendant’s 
attorney,  who  refused  to  receive  them. 

On  the  12th  November  plaintiff  filed  and  served  re- 
joinder in  demurrer,  and  on  the  20th  he  set  down  the 
demurrer  for  argument. 

On  the  22nd  the  defendant  moved  to  set  aside  the 
joinder  in  demurrer,  and  the  setting  down  the  same,  etc. 
The  demurrer  was  special,  and  the  amendment  removed 
one  of  the  grounds  of  special  demurrer. 

Dalton,  for  plaintiff;  Weller,  for  defendant. 

Draper,  J. — According  to  the  rule  of  court  1850,  No. 
21,  defendant  had  the  whole  of  the  10th  November  to 
plead  to  the  amended  declaration,  the  9th  being  a Sun- 
day. And  he  has  a summons  pending,  served  on  the  8th, 
and  to  which,  as  I understand,  plaintiff’s  attorney  ap- 
peared on  the  11th  and  shewed  cause,  when  it  was  dis- 
charged. The  summons  might,  perhaps,  have  been 
treated  as  lost  on  the  preceding  day  on  which  it  was 
returnable,  but  it  was  not  so  treated.  Immediately  on 
its  being  discharged  defendant  pleaded,  and  on  the  fol- 
lowing day  the  plaintiff  treated  those  pleas  as  a nullity, 
and  acted  as  if  the  defendant  was  (notwithstanding 
these  pleas  were  actually  on  the  files),  bound  to  adhere 
to  his  demurrer,  filed  before  the  declaration  had  been 
amended,  and  could  not  put  in  any  other  plea  after  the 
10th  of  November  had  expired,  being  the  second  day 
after  the  declaration  was  actually  amended. 
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I think  the  plaintiff  wrong  in  laying  aside  the  question 
about  the  lapse  of  the  summons  ; he  might  have  treated  the 
demurrer  as  standing  to  the  amended  declaration  on  the 
morning  of  the  11th,  but  he  did  not  do  this,  but  delayed 
doing  so  until  after  the  defendant  had  filed  other  pleas 
shewing  he  did  not  intend  to  demur  to  the  new  count.  I 
take  the  rule  by  which  the  defendant  has  two  clear  days 
after  the  amendment  is  actually  made  to  amount  to  this, 
that  during  those  two  days  the  plaintiff  can  do  nothing  to 
further  the  cause.  After  they  have  expired,  he  is  at  liberty 
to  take  any  step  which  the  estate  of  the  proceedings  war- 
rants. If  there  be  no  plea  on  the  files  applicable  to  the  new 
nr  amended  declaration  he  may  sign  judgment.  If  there  be 
pleas,  he  may  reply ; but  as  long  as  he  takes  no  step  I think 
it  still  open  to  defendant  to  plead  new  pleas  to  a new  or 
amended  count,  just  as  it  is  open  to  a defendant  to  plead 
to  an  original  declaration  at  any,  time  before  the  plaintiff 
lias  signed  interlocutory  judgment,  although  the  time 
allowed  by  law  for  pleading  has  expired.  In  the  latter 
case  the  plaintiff  is  not  at  liberty  to  sign  judgment  while 
there  are  pleas,  though  they  were  not  filed  within  the  eight 
days  ; and  in  the  present  case  I think,  so  long  as  the  plain- 
tiff had  not  joined  in  demurrer  or  signed  judgment,  it  was 
open  to  the  defendant  to  plead  to  the  amended  count ; and 
that,  inasmuch  as  he  did  plead  before  the  plaintiff  had  taken 
any  step,  the  plaintiff  had  no  right  to  treat  those  pleas  as 
void,  and  insist  on  holding  the  defendant  to  the  previous 
demurrer.  Even  if  the  new  pleas  were  irregular,  which  is 
not  my  present  opinion,  the  plaintiff  should  have  moved  to 
set  them  aside,  but  could  neither  sign  judgment  nor  treat 
the  demurrer  as  a plea,  to  the  amended  count,  while  those 
pleas  remained  on  the  files. 

The  defendant’s  rule  to  set  aside  the  joinder  in  demurrer 
and  the  subsequent  proceedings,  is  therefore' made  absolute. 


94 


PRACTICE  REPORTS. 


Regina  ex  rel.  Luts  v.  Williamson. 

Deputy-Reeve  disqualified  for  seat  in  county  council — Wiit  issued  in  outer 
county  returnable  in  chambers  at  Toronto — 12  Vic.  ch.  81  sec.  33 — 

16  Vic.  ch.  181  sec.  25. 

A county  court  judge  has  authority  to  direct  a writ  for  the  trial  of  a 
contested  election  to  be  made  returnable  before  the  judge  in  chambers 
at  Toronto,  and  in  that  case  it  is  the  duty  of  the  relator  to  see  that  the 
papers  are  transmitted. 

A township  councillor,  being  a contractor  with  the  county,  and  having  been 
elected  a deputy-reeve,  was  held  disqualified  from  taking  his  seat  in  the 
county  council. 

[Chambers.] 

In  this  case,  a writ  issued  to  shew  cause  why  and  by  what 
authority  the  defendant  claimed  to  use,  exercise  or  enjoy 
the  office  of  deputy-reeve  of  the  township  of  Saltfleet ; and,, 
as  such  deputy-reeve,  of  county-councillor  for  the  united 
counties  of  Wentworth  and  Halton  ; and  the  relator  claimed 
that  he  ought  to  be  declared  duly  elected  to  the  office. 

The  ground  of  disqualification  alleged  against  the  defen- 
dant was,  that  he  purchased,  in  November  1853,  from  the 
municipal  corporation  of  the  united  counties,  the  Hamilton 
and  Stoney  Creek  Road,  and  to  secure  the  purchase  money, 
£4500,  the  defendant  executed  a mortgage  upon  the  road, 
with  covenants  for  payment  by  instalments  over  a period 
of  ten  years  ; and  so  had  a contract  with  the  corporation. 

The  defendant  raised  two  objections,  but  did  not  dispute 
the  fact  which  it  was  said  constituted  his  disqualification, 
nor  question  the  correctness  of  the  conclusion  that  the  facts 
did  constitute  such  disqualification  in  law. 

The  writ  was  issued  by  the  order  of  the  judge  of  the 
County  Court  for  the  united  counties  of  Wentworth  and 
Halton,  returnable  before  the  judge  in  chambers  in  Toronto. 
It  was  contended  that  the  county  judge  had  no  such 
power,  and  that,  if  he  directs  a writ  of  summons  to 
issue  from  the  superior  court,  he  should  make  it 
returnable  before  himself.  The  statute  has  made  no 
provision  for  transmission  of  the  papers  from  the  deputy- 
clerk  in  the  outer  county;  and  it  was  argued,  that 
therefore,  and  because  the  statute  does  provide  that  after 
judgment  given  by  the  county  court  judge,  he  shall  deliver, 
or  cause  to  be  delivered,  into  the  court  out  of  which  the 
writ  may  have  issued,  the  judgment,  with  all  things  had 
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thereon,  it  was  intended  by  the  Legislature  that  the  judge 
of  the  county  court  should  make  such  writs  as  he  may  issue 
returnable  before  himself. 

Burns,  J. — After  giving  the  statute  the  best  consideration 
I can,  I am  of  the  opinion  the  county  court  judge  has  the 
power  to  direct  the  writ  to  be  returnable  before  the  judge  in 
chambers.  When  it  is  considered  that  no  such  writ  can  issue 
from  the  county  court,  but  must  be  a writ  from  one  of  the 
superior  courts, and  which  writs  are  to  be  furnished  from  the 
principal  officer  to  the  deputies  in  blank,  it  would  seem  the 
Legislature  supposed  the  writ  might  come  back  before  the 
judges  of  the  superior  court  in  chambers,  upon  the  fiat  of  the 
judgeof  the  county  court.  It  is  very  true  that  there  is  no  pro- 
vision in  the  statute  for  transmission  of  papers  from  the  office 
of  the  deputy  to  the  judge’s  chambers  ; but  I look  upon  that 
as  a matter  of  practice,  which  may  be  provided  for  by  a rule 
of  the  judges ; and  when  a writ  has  been  ordered  by  a county 
court  judge  to  be  returnable  before  judges’  chambers,  it 
would  be  the  duty  of  the  relator  to  see  that  the  papers  were 
sent  up,  or  to  provide  for  an  order  for  the  purpose,  if  there 
should  be  any  difficulty,  until  a rule  was  made  upon  the  sub- 
ject. I regard  that  as  a matter  of  practice,  and  not  as 
indicating  the  will  of  the  legislature  that  the  county  court 
had  not  the  power  to  direct  the  writ  to  be  so  made  returnable. 
It  may  have  been  supposed  it  was  more  convenient  for  parties 
to  obtain  the  writ  within  the  precincts  of  the  county  than  to 
send  to  Toronto  for  it,  and,  at  the  same  time,  that  it  might  be 
optional  to  have  the  writ  returnable  before  the  county  court 
judge,  if  his  duties  would  permit  of  hearing  the  matter,  or  to 
make  the  same  returnable  in  chambers.  The  proviso  with 
regard  to  a defendant  disclaiming  leads  me  to  suppose  strong- 
ly that  it  was  so  intended ; and  the  defendant  is  under  no 
difficulty, for  the  writ  must  inform  him  where  it  is  returnable. 
If  the  county  court  judge  should  make  it  returnable  before 
himself,  he  may  name  some  particular  place  in  the  county 
to  hear  the  parties.  When  it  is  considered  what  various 
duties  the  county  court  judge  has  to  perform,  and  that  those 
duties  call  him  to  different  parts  of  the  county  at  times  when 
VOL.  i prac. — G. 
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itwould  be  most  inconvenientthathe  should  haveforced  upon 
him  the  duty  of  hearing  a contested  election,  and  when  we 
see  from  the  Municipal  Corporation  Act,  and  other  acts,  that 
the  legislature  very  well  knew,  and  haye  legislated  upon  the 
fact,  that  there  is  always  one  judge  in  chambers  to  attend 
to  such  and  other  matters  that  might  be  brought  before 
him,  it  is  by  no  means  too  much  to  suppose  that  it  was  left 
discretionary  with  the  judge  of  the  county  court  to  order  the 
writ  to  be  returnable  in  chambers.  The  granting  of  the  fiat 
is  an  ex  parte  proceeding,  and  the  judge  has  merely  to  see 
that  there  are  legal  groundsfor  questioning  the  election, and, 
as  to  that,  it  may  be  supposed  he  can  do  so  without  incon- 
venience to  the  public  in  the  discharge  of  his  other  duties. 

The  second  objection  is,  that  there  is  no  such  office  as 
county  councillor ; that  it  is  as  deputy-reeve  the  defendant 
holds  a seat  in  the  council  of  the  united  counties,  and  though 
he  may  have  a contract  with  the  corporation  of  the  county, 
that  does  notdisqualifyhim  from  being  a township  councillor, 
and  the  township  council  may  elect  him  their  deputy-reeveif 
•that  body  pleases  to  do  so.  Ido  not  find  the  ierm  county  coun- 
cillor wsedi  anywhere  in  12  Vic.,ch. 81,  or  the  subsequent  acts 
In  the  previous  acts  the  members  of  the  body  were  designated 
and  spokenof  as  district  councillors.  The  132d  section  of  12 
Tic.,  ch.  81,  the  disqualifying  clause,  contains  an  exception 
with  respect  to  the  payment  of  councillors.  The  term  coun- 
cillor then  could  apply  to  no  other  than  a member  of  the 
county  council,  for  none  of  the  corporations  named  had  the 
power  given  topay  the  members.  The  25th  sectionof  16  Vic., 
ch.  181,  has  substituted  town-reeve,  or  deputy-reeve,  or 
township  councillor,  because  the  first  gave  the  township 
councillors  power  to  pay  themselves.  Had  the  writ  not  used 
the  word  county  councillor,  but  stopped  with  complaining  of 
his  election  as  deputy-reeve,  I apprehend  it  would  have  been 
sufficient.  The  election  of  the  defendant  as  a township 
councillor  is  not  complained  of,  but  what  is  contended  for 
is,  that  he,  having  a contract  with  the  corporation  of  the 
counties,  is  not  eligible  to  sit  in  that  body  as  a member 
thereof ; and  I am  of  opinion  that  is  so.  The  33d  section 
of  12  Vic.,  ch.  81,  enacts  that  the  reeves  and  deputy-reeves 
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of  the  several townshipsshallconstitutethemunicipalcouncil 
for  the  county.  The  25th  section  of  16  Vic.,  ch.  181,  dis- 
qualifies a person  having  a share  or  interest  in  any  contract 
with  or  on  behalf  “of  the  township,  county,  village,  town, 
or  city  in  which  he  shall  reside,  to  be,  or  to  be  elected 
alderman  or  councillor  for  the  same,  or  for  any  ward  there- 
of.” Here,  again,  the  word  councillor  must  b6  applied  to 
the  county,  otherwise  the  introduction  of  the  word  county 
becomes  nugatory  ; and  if  that  were  so,  then  it  would  follow 
that  every  member  of  the  county  council  might  be  a con- 
tractor with  the  corporation — a construction  which  cannot 
be  contended  for.  The  words  of  the  act  are  so  framed,  that 
if,  after  a person  be  elected,  he  enters  into  a contract  with 
the  corporation  of  which  he  is  an  alderman  or  councillor,  he 
thereby  becomes  disqualified  to  sit  any  longer  as  a member 
of  the  council ; and  that  must  apply  to  the  council  of  the 
county  as  well  as  of  any  of  the  other  named  corporations  in 
which  the  words  alderman  or  councillor  is  applicable.  The 
township  of  Salt-fleet  may  retain  the  defendant’s  services  as  a 
councillor  of  the  township,  but  the  municipal  council  cannot 
elect  him  as  deputy  reeve  to  serve  in  another  body  with  which 
he  has  a contractthat  disqualifies  him  from  being  amemberof 
the  latter  body.  The  87th  section  of  16Vic.,ch.  181,  declares, 
that  an  election  of  deputy  reeve  shall  be  an  election  for  the  pur- 
pose of  being  liable  to  be  complained  of  as  other  elections. 

I think  the  defendant  must  be  removed  from  the  office  of 
deputy  reeve,  and  that  there  should  be  a mandamus  to  the 
township  council  to  elect  another  deputy  reeve.  There  is 
nothing  by  which  I could  declare  the  relator  entitled  to  the 
office,  for  he  does  not  say  that  any  one  voted  for  him.  He 
says  he  was  a candidate,  but  he  does  not  say  that  he  voted 
even  for  himself.  Besides,  it  does  not  appear  that  the  town- 
ship council  were  aware  that  the  defendant  was  disqualified- 

The  relator  must  have  his  costs. 
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Regina  y.  Tubbee. 

Laiv  of  extradition — Ashburton  Treaty — 3 Wm.  IV.  ch.  6,  Imp.  stat.  6 & 7 
Vic.  ch.  76 — Prov.  stat.  12  Vic.  ch.  19 — Bigamy — Evidemce — Power 
of  judge  in  chambers. 

Held , that  the  Ashburton  Treaty  contains  the  whole  law  of  surrender  as 
between  Canada  and  the  United  States;  the  statute  3 Wm.  IV.  ch.  6, 
being  superseded  by  the  Ashburton  Treaty  and  the  imperial  act  6 & 7 
Vic.  ch.  76,  and  provincial  statute  12  Vic.  ch.  19,  though  in  relation  to 
other  foreign  powers,  with  whom  no  treaty  or  conventional  arrange- 
ment existed,  that  statute  3 Wm.  IV.  ch.  6 is  still  in  force. 

Quaere , how  far  the  United  States,  Lower  Canada,  or  England,  would 
respect  the  statute  3 Wm.  IV.  ch.  6,  if  a fugitive  surrendered  by  Upper 
Canada  to  a foreign  power,  were  taken  through  those  countries. 

Held,  also,  that  although  the  surrender  must  be  by  the  executive  govern- 
ment, yet  a party  committed  under  a magistrate’s  warrant  may  apply 
for  a Habeas  Corpus , and  that  the  court  or  judge  may  determine  whether 
the  case  be  within  the  treaty. 

In  a case  of  bigamy,  the  evidence  of  the  first  wife  is  not  admissible,  nor 
is  that  of  the  second  wife  until  the  first  marriage  is  proved. 

A judge  in  chambers  has  power  to  review  and  decide  on  the  sufficiency  of 
the  evidence  returned  by  the  committing  magistrates,  or,  if  necessary, 
to  hear  further  testimony. 

[Chambers.] 

The  prisoner  was  arrested  here  under  a warrant  from  a 
police  magistrate,  on  a charge  of  bigamy,  for  the  purpose  of 
surrendering  him  to  the  American  authorities.  He  was 
brought  up  on  a Habeas  Corpus , and  James  Boulton  moved 
to  discharge  him,  on  the  ground,  chiefly,  that  the  offence  was 
not  within  the  Ashburton  Treaty. 

Skelton , for  the  prosecution,  contended  : 

First.  That  there  was  sufficient  evidence  of  the  prisoner’s 
previous  marriage,  by  his  own  admission,  to  go  to  a jury, 
and,  that  therefore  he  could  not  be  discharged  for  defect  of 
prima  facie  proof. 

Secondly.  He  questioned  whether  the  writ  of  Habeas 
Corpus  was  regularly  granted  ; a felony  (though  committed 
abroad),  being  clearly  and  plainly  expressed  in  the  warrant 
of  commitment,  which  was  made  with  a view  to  his  being 
surrendered,  &c. 

Thirdly,  the  main  question  he  considered  to  be  whether 
the  provincial  statute  3 Wm.  IY.  ch.  6 (which  is  comprehen- 
sive enough  to  include  bigamy,  according  to  the  laws  of 
Upper  Canada)  is  impliedly  repealed  or  superseded  by  the 
provincial  statute  12  Vie.  ch.  19,  passed  in  order  to  give 
facility  to  the  execution  of  the  Ashburton  Treaty ; with  a 
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view  to  the  provisions  of  the  imperial  statute  6 & 7 Vic.  ch. 
76,  which  do  not  embrace  that  offence. 

He  submitted  that  the  Ashburton  Treaty  was  in  the  nature 
of  an  international  contract,  and  imperative  upon  both 
governments  to  surrender  all  criminal  fugitives  proved  to  be 
within  it ; whereas  the  statute  8 Wm.  IY.  ch.  6 left  it  entirely 
in  the  discretion  of  the  local  government  to  surrender  fugitives 
accused  of  criminal  offences  committed  abroad,  and  was 
clearly  still  in  force  in  relation  to  all  other  foreign  powers 
except  the  United  States  of  America;  and, though  superseded 
partially  by  the  Ashburton  Treaty  and  the  statutes  passed 
in  consequence  thereof,  it  remained  in  full  force  in  relation 
to  all  other  offences  to  which  it  can  extend,  and  therefore 
the  prisoner  was  legally  committed  to  await  the  exercise  of 
the  discretion  of  his  Excellency  the  Governor  General  upon 
his  case. 

James  Boulton,  for  the  prisoner,  contended : 

First — That  there  was  no  sufficient  proof  of  a marriage, 
either  prima  facie  or  to  go  to  a jury,  the  only  evidence  being 
declarations  of  the  prisoner,  sometimes  admitting  and  at 
others  denying  a former  marriage. 

He  also  offered  the  affidavit  of  the  alleged  first  wife 
denying  any  such  marriage,  and  said  her  evidence,  though 
offered,  had  been  refused  by  the  committing  magistrate. 

Secondly — He  submitted  that  a judge  in  chambers  has  an 
undoubted  right  to  grant  a writ  of  Habeas  Corpus , whether 
the  warrant  were  good  or  bad  on  the  face  of  it, — however 
discretionary  when  a felony  was  clearly  expressed.  That 
here  the  objection  was  that  it  expressed  no  offence  cognizable 
by  the  tribunals  of  this  province,  nor  for  which  he  could  be 
surrendered  to  the  United  States  of  America. 

Thirdly — He  contended  that  the  statute  3 Wm.  1Y.  ch.  6 
was  unconstitutional,  and  not  within.the  powers  of  the  pro- 
vincial Legislature  to  enact,  and  therefore  not  a binding  law; 
referring  to  the  cases  of  Leonard  Watson,  et  al.  (Canadian 
prisoners)  9 A.  & E.  731,  and  the  case  of  Parker  et  al. 
(Canadian  prisoners)  5 M.  & W.  32,  as  shewing  that  the 
Colonial  Legislature  could  not  pass  a law  to  transmit  persons 
to  other  countries  to  be  imprisoned  or  tried  there. 
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Also,  that  the  12  Vic.  ch.  19  repealed  qr  superseded  the 
last  mentioned  act,  and  that  the  Ashburton  Treaty  and  the 
Imperial  statute  6 & 7 Vic.  ch.  76,  or  provincial  statute  12 
Vic.  ch.  19,  defined  the  cases  in  which  alone  the  executive 
government  could  surrender  fugitives  from  foreign  justice  ; 
that  they  did  not  include  bigamy,  which  must  therefore  be 
looked  upon  as  excepted : that  the  prisoner  could  not  be 
legally  surrendered  : that  it  was  not  in  the  discretion  of  the 
government  to  surrender  him,  and  that  he  was  entitled  to  his 
discharge.  He  referred  to  Wildman’s  International  Law, 
page  58. 

Skelton , in  reply,  objected  to  the  reception  of  the  affidavit 
offered,  this  evidence  being  inadmissible, even  if  the  woman’s 
own  evidence  was  offered.  He  did  not  rely  much  upon  the 
irregularity  of  the  writ  of  Habeas  Corpus , but  repeated  his 
arguments  in  favor  of  the  discretionary  powers  of  the  execu- 
tive government  to  surrender  the  prisoners  under  the  8 Wm. 
IV.  ch.  6,  which  he  contended  was  perfectly  constitutional, 

. and  within  the  scope  of  legislative  authority,  and  still  in 
operation  as  to  the  offence  in  question. 

Chief  Justice  Macaulay  said,  that  having  been  originally 
applied  to  for  the  writ  in  chambers  on  Saturday  last,  he 
would  have  granted  it,  had  it  not  been  found  desirable,  to 
amend  the  papers  on  which  the  application  was  founded,  but 
that  not  being  able  conveniently  to  remain  in  chambers  until 
they  were  corrected,  he  requested  the  prisoner’s  attorney 
to  apply  to  Mr.  Justice  Burns,  who  granted  the  writ,  and, 
having  doubts  upon  the  subject,  bailed  the  prisoner  and  de- 
ferred the  argument  till  this  da}7,  in  order  that  he  (the  Chief 
Justice)  might  be  present ; thgft  he  had  accordingly  attended, 
and  having  heard  the  argument  of  the  learned  gentlemen 
engaged  in  the  case,  he  was  of  opinion  the  prisoner  should 
be  discharged,  upon  the  ground  that  the  Ashburton  Treaty 
and  the  Imperial  act,  6 & 7 Vic.  ch.  76,  and  provincial 
statute,  12  Vic.  ch.  19,  must  be  taken  virtually  to  have  re- 
pealed or  superseded  the  statute  3 Wm.  IV.  ch.  6,  by  sub- 
stituting other  provisions,  though  not  so  comprehensive. 

That  before  the  last  American  War,  the  treaty  called  Jay’s 
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treaty  providedfor  the  surrenderofcertain  criminal  fugitives, 
but  that  it  ceased  when  the  war  was  declared. 

That  from  the  peace  until  the  passing  of  the  provincial 
statute  3 Wm.  IV.  ch.  6,  it  rested  entirely  upon  state 
authority,  and  the  comity  of  nations  ; and  that  the  power  of 
surrender  on  several  occasions  had  been  renewed,  both  in 
the  province  of  Canada  and  the  United  States  of  America. 

That  in  Lower  Canada  the  power  of  the  executive  govern- 
ment to  surrender  an  alien  fugitive  charged  with  an  aggrava- 
ted larceny  in  the  United  States,  had  been  determined  by 
the  Court  of  Queen’s  Bench  of  Montreal  (a),  and  that  he 
believed  a like  power  had  been  recognized  by  the  courts  or 
judges  of  Upper  Canada;  at  all  events,  that  it  had  been 
exercised  by  the  executive  government  in  cases  of  high 
criminal  turpitude  committed  against  the  laws  of  the  United 
States  of  America,  or  of  some  of  those  states,  and  reciprocally 
by  the  government  of  the  United  States,  or  of  the  State  of 
New  Tork,  towards  Upper  Canada. 

That  it  was,  however,  a power  involved  in  so  much  doubt, 
that  the  statute  3 Wm.  IV.  ch.  6 was  passed  to  confer  it 
expressly,  so  far  as  deemed  expedient. 

That  he  considered  the  act  a binding  law  upon  the  courts 
of  Upper  Canada,  and  that  it  empowered  the  executive 
government  of  the  province  to  surrender  fugitives  coming 
within  its  provisions,  whatever  force  or  effect  it  might  have 
in  any  other  country,  or  in  other  portions  of  her  Majesty’s 
dominions.  That  it  was  still  in  force  in  relation  to  foreign 
powers  with  whom  no  treaty  or  conventional  arrangement 
existed  ; but  that,  if  a fugitive  from  the  continent  of  Europe, 
or  other  remote  part  of  the  world,  was  surrendered  or  taken 
through  the  United  States,  or  Lower  Canada,  or  by  way  of 
England,  he  could  not  say  how  far  the  statute  would  be 
respected  by  the  government  or  judicial  authorities  of  those 
countries.  He  only  spoke  of  its  force ’and  validity  within 
our  own  borders,  and  as  to  the  mere  act  of  surrender  to  be 
conveyed  to  a foreign  jurisdiction.  That  was  not  however 
the  present  question. 

That  he  considered  the  statute  3 Wm.  IV.  ch.  6,  to  have 


(a)  See  1 Am.  Jur.  297,  Art.  5,  April,  1829,  for  a report  of  the  case. 
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limited  any  authority  or  discretion  that  might  otherwise  have 
existed  upon  theprinciplesof  thecommonlaworinternational 
comity,  to  cases  embraced  therein,  and  to  the  mode  of  pro- 
ceeding  therein  pointed  out;  and  that,  on  the  same  principle, 
he  considered  the  late  treaty  and  statutes  restrictive  upon  the 
3 Wm.  IV.  ch.  6. 

That  the  treaty  specified  certain  crimes  only,  all  of  which 
were  included  in  the  8 Wm.  IV.  ch.  6,  and  which  must  so  far 
have  been  superseded  and  repealed.  That  it  also  prescribed 
the  nature  and  degree  of  proof  to  be  adduced,  and  the 
circumstances  under  which  criminal  fugitives  therein  men- 
tioned could  be  surrendered,  and  he  thought  must  now  be 
regarded  as  containing  the  whole  law  upon  the  subject,  and 
as  determining  in  the  gravest  and  most  deliberate  form  the 
cases  in  which  it  was  deemed  proper  that  the  power  of 
surrender  was  to  be  by  the  executive  government.  That, 
although  the  surrender  was  tobebytheexecutivegovernment, 
any  party  committed  to  prison  under  a magistrate’s  warrant, 
in  prosecution  of  the  treaty  and  the  statutes  confirming  the 
same,  might  apply  to  any  of  the  superior  courts  or  judges  for 
a Habeas  Corpus;  and  that,  as  a matter  of  judicial  cogni- 
zance, the  courts,  or  in  vacation  the  judges  applied  to,  might 
determine  whether  the  offender  charged  came  within  the 
treaty — if  not  whether  a legal  power  to  surrender  him  re- 
posed in  the  executive  government  notwithstanding  ; and  if 
it  did,  then  whether  a case  was  made  that  entitled  the 
government  to  grant  such  surrender.  That  in  his  view  of 
the  subject,  the  power  to  surrender  was  circumscribed  and 
limited  by  the  treaty  and  recent  statutes,  and  that  no  discre- 
tion at  present  existed  in  the  government  to  surrender 
fugitives  in  other  cases,  either  under  the  statute  3 Wm.  IV» 
ch.  6,  which  he  looked  upon  as  suspended  so  far  as  respected 
the  United  States  during  the  substitution  of  the  treaty  in 
question,  or  by  virtue  of  any  common  international  law, 
prerogative,  or  state  authority  or  comity  which  might  have 
otherwise  prevailed. 

The  opinion  expressed  by  eminent  jurists  in  the  house  of 
Lords  during  the  late  debates  respecting  the  extradition 
treaty  with  France, and  on  former  occasions,  is  strong  to  shew 
that  the  law  of  England  does  not  recognize  the  power  to 


REGINA  V.  TUBBEB. 


108 


surrender  alien  fugitives  from  foreign  justice,  in  the  absence 
of  any  treaty  or  statute  providing  for  and  authorising  the 
same.  The  Habeas  Corpus  Act,  31  Car.  II.  ch.  2,  sec.  12,  in 
effect  prohibits  it  in  the  cases  of  subjects,  except  fugitives 
from  one  part  of  her  Majesty’s  dominions  to  another.  ' 

As  to  the  regularity  of  the  writ,  he  apprehended  there 
was  no  doubt  of  the  power  of  the  learned  judge  to  grant  it, 
or  of  his  duty  to  do  so,  when  it  was  a grave  question  whether 
(as  here)  the  warrant  imported  on  the  face  of  it  any  offence 
for  which  the  party  was  liable  to  be  committed,  either  for 
trial  in  our  courts  or  in  order  to  be  surrendered  to  a foreign 
jurisdiction. 

As  to  the  affidavit  of  the  alleged  wife,  the  general  rule  is, 
that  the  prisoner’s  lawful  wife  is  not  a competent  witness 
for  or  against  him  ; and  that,  in  cases  of  bigamy,  before 
the  second  wife  can  be  admitted  the  first  marriage  must  be 
proved,  and  then  the  lawful' wife  is  not  admissible. 

It  could  not  therefore  be  received  ; and  if  admissible,  the 
woman  should  probably  be  examined  orally. 

That  this  was  not  properly  an  appeal  of  the  case  for  pur- 
poses of  review,  although  he  did  not  doubt  the  competency  of 
the  judges  to  decide  whether  the  evidence  returned  by  the 
committing  magistrate  is  sufficient  to  establish  a case  ac- 
cording to  the  provisions  of  the  statute,  and  if  not,  to  hear 
additional  evidence  in  further  investigation  of  the  case,  (a) 

But  as  in  his  opinion  it  was  not  a case  (however  distinctly 
proved)  within  the  provisions  of  the  law  of  extradition  at 
present  in  force  between  the  United  Empire  of  Great  Britain 
and  Ireland,  and  including  Upper  Canada,  and  the  United 
States  of  America,  it  was  unnecessary  to  look  into  the  evi- 
dence of  criminality,  or  to  consider  whether  the  prisoner 
was  otherwise  within  the  terms  of  the  statute  3 Wm.  IY. 
ch.  6,  as  a fugitive  felon  who  has  fled  to  this  province,  or 
was  seeking  refuge  herein. 

That  he  did  not  know  that  a decision  in  favor  of  the 
prisoner’s  discharge  could  be  reviewed  on  appeal  by  the 
court  in  banc. ; but  that  he  supposed  the  prosecutrix,  if  so 
advised,  might  renew  the  application  before  either  of  the 
courts  in  term  time,  and  in  that  way  obtain  the  decision  of 

(a)  See  In  re  Kermott,  1 Chamb.  Rep.  253. 
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a full  bench  upon  the  question  which  the  case  involved  ; or, 
if  his  learned  brother  entertained  doubts  upon  the  subject, 
that  he  might  refer  the  case  to  the  court,  and  bail  the 
prisoner  to  appear  accordingly. 

In  accordance  with  this  judgment,  an  order  was  made 
for  the  prisoner’s  discharge. 

Regina  ex  rel.  Dexter  v.  Gowan. 

Qualification  for  alderman,  under  IQ  Vic.  ch.  181,  sec.  18. 

The  defendant,  having  been  elected  an  alderman  of  a ward  in  Toronto, 
relied  for  his  qualification  upon  three  leasehold  properties. 

The  first  was  a house  for  which  he  had  been  rated  in  the  collector’s  roll 
for  the  preceding  year  at  £35  annual  value,  but  in  which  he  had  ceased 
to  have  any  interest  since  the  June  before  the  election.  Held — not 
available,  for  the  qualification  must  be  held  at  the  time  of  election. 
The  second  was  a house  which  he  had  taken  after  giving  up  the  first,  and 
for  which  he  was  assessed  as  occupant  at  £45  annual  value.  Held — a 
good  qualification  to  that  amount ; and  that  it  was  no  objection  that  the 
defendant  had  not  held  this  property  for  a year  when  elected,  for  the 
statute  refers  to  the  extent  of  the  interest,  and  not  to  the  time  for 
which  it  must  have  been  held.  Quaere — whether  there  must  be  a year 
of  the  term  yet  to  run  at  the  time  of  election. 

The  third  property  consisted  of  rooms  in  the  second  storey  of  a house, 
with  a separate  entrance  from  the  street,  rented  by  the  defendant  and 
one  T.  as  partners,  and  occupied  by  them  as  a printing  establishment, 
and  for  which  they  were  rated  as  occupants  at  £65  annual  value.  It 
was  sworn  that  by  an  agreement  between  the  defendant  and  T. , made 
in  November  before  the  election,  the  whole  assessment  was  allowed  to 
be  charged  to  the  defendant’s  account,  and  that  he  had  assumed  and  was 
ready  to  pay  it.  Held — that  if  the  defendant  could  be  treated  as  sepa- 
rately rated  at  all,  it  could  only  be  for  half  the  annual  value — and  as 
this,  added  to  the  first  property,  would  not  make  up  the  £80  required 
by  the  statute*  he  was  disqualified. 

It  was  therefore  unnecessary  to  determine  whether  the  last  mentioned  pro- 
perty was  of  such  a nature  as  to  afford  a qualification  within  the  terms 
of  the  act. 

The  next  candidate  could  not  be  declared  duly  elected,  as  the  notice  given 
to  the  electors  of  defendant’s  want  of  qualification  was  not  sufficiently 
explicit.  [Chambers.] 

The  relator  objected  to  the  election  of  Mr.  Gowan  as  aider- 
man  of  St.  John’s  Ward  in  the  City  of  Toronto,  on  the  ground 
that  he  had  not,  when  elected,  the  necessary  property  quali- 
fication; and  notice  having  been  given  of  this  objection  at  the 
beginning  of  the  election, he  prayed  that  Mr.  Price,  the  person, 
who  received  the  next  greatest  number  of  votes  after  the  two 
who  were  returned,  should  be  adjudged  to  be  duly  elected. 

The  defendant  relied  upon  a qualification  under  three 
leasehold  properties,  for  which  he  was  assessed  on  the 
collector’s  roll  for  1853. 

Objections  were  taken  to  his  right  to  avail  himself  of  any 
one  of  those  parcels  of  property  as  a qualification. 
Cameron,  Q.C.,  for  the  relator.  Eccles,  contra. 
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The  facts  of  the  case,  and  the  clauses  of  the  statute  bear- 
ing upon  the  question,  are  fully  noticed  in  the  judgment. 

Robinson,  C.  J. — The  acts  of  last  session  16  Yic.  chaps.  181 
and  182,  are  all  that  need  be  looked  at.  When  their  meaning 
is  plain, they  must  be  decisive  on  the  question  of  qualification. 

The  18fch  clause  of  the  last  municipal  act,  ch.  181,  super- 
sedes all  previously  existing  enactments  respecting  qualifica- 
tion. We  are  henceforward  to  look  to  that  only.  It  provides 
that  no  person  shall  be  eligible  as  an  alderman  for  any  ward 
of  a city, “who  shall  not  be  a freeholder  or  householder  of  such 
city,  seised  or  possessed  of  real  property  held  in  his  own 
right  or  that  of  his  wife,  as  proprietor  or  tenant  thereof, 
which  shall  be  rated  in  his  name  on  the  collector’s  roll  of  the 
ward  for  which  he  shall  be  elected,  or  on  the  collector’s  roll 
or  collector’s  rolls,  for  some  one  or  more  of  the  other  wards 
of  such  city,  for  the  year  next  preceding  his  election — in  the 
case  of  a freeholder,  to  the  amount  of  forty  pounds  per  annum 
or  upwards — and  in  the  case  of  a householder,  to  the  amount 
of  eighty  poundsper  annum  or  upwards, and  who  shall  not  be 
seised  or  possessed  to  his  own  use,  or  that  of  his  wife,  of  such 
real  property , either  in  fee  or  freeholder  for  a term  of  one  year 
or  upwards,  situate  within  such  city  or  the  liberties  thereof.” 

Under  that  clause,  no  one, I think,  can  claim  to  be  eligi- 
ble in  respect  of  any  qualification  which  he  does  not  hold 
at  the  time  of  his  being  elected.  No  qualification  can  avail 
him  which  he  may  have  held  during  the  whole  or  any  part 
of  the  year  preceding  the  election,  unless  he  continues 
seised  or  possessed  of  it  at  the  time  of  his  election. 

It  is  sworn  on  the  part  of  the  relator,  and  is  not  denie’d, 
that  Mr.  Gowan,  in  May  or  June  last,  ceased  to  have  any 
interest,  as  tenant  or  otherwise,  in  the  house  on  Ann  Street 
in  St.  James’s  Ward,  for  which  he  stood  rated  in  the  collec- 
tor’s roll  as  an  occupant  at  £86  annual  value.  That  pro- 
perty, therefore,  cannot  be  taken  into  account  as  part  of  the  f 
requisite  qualification. 

With  respect  to  the  house  on  Adelaide  Street  in  St.  An- 
drew’s Ward,  for  which  Mr.  Gowan  was  assessed  in  the  col- 
lector’s roll  for  1858  as  occupant,  at  the  annual  value  of  £45, 
it  is  sworn  on  the  side  of  the  relator,  and  is  not  denied 
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that  Mr.  Gowan’s  interest  in  that  property  did  not  com- 
mence till  May  or  June  last,  after  he  ceased  to  hold  the 
house  in  Ann  Street.  From  that  time  to  the  present  he 
has  held  this  property  as  tenant ; but  it  is  contended  that 
he  cannot  avail  himself  of  it  as  a qualification,  because  he 
had  not  held  it  a year  when  he  was  elected. 

I do  not  take  that  to  be  an  objection.  The  meaning  of  the 
words  “and  who  shall  not  be  seised  or  possessed  to  his  own 
use  or  that  of  his  wife,  of  such  real  property,  either  in  fee  or 
freehold,  or  for  a term  of  one  year  or  upwards , &c.,”  I take 
clearly  to  be,  that  he  must  hold  at  least  a legal  term  of  one 
year  as  tenant,  not  that  he  must  have  held  his  interest  for 
the  space  of  a year.  That  is  the  obvious  and  only  natural 
construction  of  the  words  ; and  if  we  trace  this  matter  of 
qualification  through  the  various  acts,  beginning  with  31 
Geo.  III.  ch.  31,  which  relates  to  voters  at  elections  to  the 
Assembly,  which  the  framers  of  the  original  act  of  incorpora- 
tion of  the  City  of  Toronto  (1834)were  likely  to  have  referred 
to, and  down  through  the  several  acts  since  passed  respecting 
the  City  of  Toronto  and  municipalities  generally,  we  shall 
see  that  the  legislature  did  not, as  a general  rule, require  that 
the  qualification,  whether  freehold  or  leasehold, should  have 
been  held  for  a certain  time  before  the  election  ; and  where 
they  did  think  fit  to  require  it,  they  have  shewn  that  they 
knew  how  to  express  themselves  so  as  to  make  their  inten- 
tion clear.  There  is  nothing  that  would  warrant  us  in  con- 
struing the  words  “ for  a term  of  one  year,”  as  used  in  the 
18th  clause,  to  mean  anything  else  than  the  extent  of  the 
interest  held  by  the  tenant.  It  does  not  mean  the  time  for 
which  he  shall  have  held  that  interest. 

So  far  then  the  qualification  is  made  out,  of  a leasehold  of 
the  annual  value  of  4M5  ; and  to  make  this  up  to  i£80,  Mr. 
Go  wan  relies  upon  the  third  property  in  question — namely 
that  in  St.  James’s  Ward,  on  King  Street,  which  is  also 
leasehold.  For  that  property,  Mr.  Gowan  stood  thus  rated 
in  the  collector’s  roll  for  1853  : 

St.  James'  Ward,  King  Street,  North  Side. 

OCCUPANTS.  OWNER.  ANNUAL  VALUE. 

42.  Samuel  Thomp8°nar.dl  p bli  h H y.  Rowsell.  £65. 

44.  Ogle  R.  Gowan.  J J 
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It  is  sworn  on  the  part  of  the  relator,  that  he  believes 
that  Mr.  (rowan  is  possessed  of  this  property  jointly  with 
the  Mr.  Samuel  Thompson  named  in  the  collector’s  roll,  as 
rented  jointly  with  him,  they  being  partners  in  the  busi- 
ness carried  on  therein ; that  it  consists  of  rooms  in  the 
second  storey  of  a house  in  King  Street,  the  ground  and 
first  stories  being  occupied  by  one  Henry  Rowsell ; that 
Messrs.  Gowan  and  Thompson  have  no  direct  and  sepa- 
rate communication  with  the  street  by  an  outer  door,  but 
the  outer  door  is  used  in  common  with  Mr.  Rowsell  and  the 
servants  and  people  employed  by  him. 

On  the  other  side,  it  is  sworn  by  Mr.  Gowan  and  Mr. 
Thompson,  that  the  premises  in  King  Street  for  which  they 
were  assessed  in  1853,  being  the  second  storey  of  a house, 
were  rented  by  them  as  partners  from  Mr.  Rowsell,  who 
occupies  the  ground  floor ; that  the  first  storey  or  floor  next 
above  Rowseli’s  was  during  1853,  and  is  still,  occupied  as  the 
Church  Society’s  Office;  and  that  the  entrance  to  that  partof 
the  building  is  through  Mr.  Rowsell’s  shop  on  King  Street, 
from  which  shop  a stair-way  leads  to  the  Church  Society’s 
rooms,  but  from  which  rooms  there  is  no  stair- way  of  com- 
munication to  the  rooms  (in  the  second  storey)  occupied  by 
Messrs.  Gowan  and  Thompson;  that  during  1853, the  second 
storey  was  occupied  by  Messrs.  Gowan  and  Thompson  as  a 
printingestablisliment,the  entrance  to  which  wasby  the  front 
or  hall  door  of  the  said  building  (which  I understand  to  be  a 
different  front  door  from  that  by  which  people  enter  Mr. 
Rowsell’s  simp  from  King  Street)  and  not  through  or  by  the 
shop  of  Mr.  Rowsell ; that  the  passage  from  King  Street  to 
the  second  storey  (i.e.;  from  the  hall  door)  was  used  during 
1853  by  Messrs.  Gowan  and  Thompson  and  their  workmen  : 
that  they  have  always  had  in  their  possession  the  key  of  the 
hall  door,  and  had  during  1853  the  control  and  custody 
thereof;  and  that,  if  Mr.  Rowsell  or  his  servants  have  used 
the  passage,  it  was  by  the  tacit  consent  and  permission  of 
Messrs.  Gowan  and  Thompson  ; that  Rowsell  is  lessee  of  the 
whole  building,  and  Messrs.  Gowan  and  Thompson  rented 
and  still  rent  from  him  ; that  there  has  never  been  any  under- 
standing with  Mr.  Rowsell  that  he  should  be  allowed  to  use 


108 


PRACTICE  REPORTS. 


the  said  passage — it  was  not  reserved  to  him,  but  he  has  been 
tacitly  permitted  to  use  it ; that  by  an  agreement  between 
Mr.  Gowan  and  Mr.  Thompson  in  or  about  November,  1853, 
the  whole  amount  of  assessment  on  their  printing  establish- 
ment was  allowed  to  be  charged  to  Mr.  Gowan’s  account ; 
that  Mr.  Gowan  assumed  it,  and  is  still  bound  to  pay  it, 
and  ready  to  do  so  when  demanded  by  the  collector. 

I infer  from  the  papers  before  me  that  Mr.  Gowan  was  at 
the  time  of  his  election  a householderof  the  city,  inhabiting 
as  tenant  the  house  in  Adelaide  Street,  rated  at  £45  ; and 
that  he  was  not  rated  for  any  property  as  a freeholder.  He 
has  then  to  make  out  a qualification  as  tenant,  for  which  he 
was  assessed  in  the  collector’s  roll  for  1858  at  £35  or  up- 
wards, in  order  to  make  up  the  £80  assessed  annual  value, 
which  a tenant  must  have.  And  being  a householder  in  Ade- 
laide Street, this  supplementary  qualification  need  not  con- 
sist of  a rented  dwelling  house,  but  may  be  any  realproperty 
held  in  his  own  right  or  his  wife’s  as  tenant.  A shop  or 
warehouse,  or  vacant  land,  would  do  as  well  as  a dwelling 
house.  But  it  must  be  “ real  property  ” held  in  his  own 
right  (or  his  wife’s),  and  it  must  have  been  rated  in  his 
name  in  the  collector’s  roll  for  1853.  And  at  the  time  of 
his  election  he  must  have  had  an  interest  in  it  as  tenant 
for  a term  of  one  year  or  upwards. 

The  question  has  not  been  raised  (and  if  it  were,  I do  not 
see  that  we  have  any  information  as  to  the  fact)  whether  there 
must  not  have  been  a year  of  the  term  yet  to  run  in  order  to 
give  the  qualification.  However  this  may  be,  it  is  plain  that 
unless  Mr.  Gowan  can  be  looked  upon  as  entitled  to  rely 
upon  the  whole  annual  value  for  which  the  real  property  in 
King  Street  was  rated,  as  forming  part  of  his  qualification 
as  tenant,  he  does  not  shew  the  requisite  amount  of  £80— 
for  £45  added  to  the  half  of  the  £65  rated  for  the  house  in 
King  Street  would  make  but  £77  10s. 

Lookingat  the  17th  and  18th  clauses  of  the  last  municipal 
act,  16  Vic.  ch.  181,  this  at  least  seems  plain, that  Mr. Gowan 
cannot  claim  to  be  regarded  as  being  rated  in  the  collector’s 
roll  for  the  whole  annual  amount  at  which  he  stands  rated 
jointly  with  Mr.  Thompson  ; but  if  he  could  be  treated  as 
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separately  rated  at  all,  it  could  only  be  for  half  of  the 
annual  value  ; and  that  added  to  the  £45  for  the  house  in 
Adelaide  Street,  does  not  make  up  the  legal  qualification 
for  a tenant  to  £80. 

Other  questions  have  occurred  to  me  in  respect  to  this 
part  of  the  qualification,  which  it  might  have  been  neces- 
sary to  determine,  if  the  half  of  the  rate  in  respect  to  the 
real  property  on  King  Street,  added  to  the  other  rate,  had 
made  up  the  £80 ; but  as  it  is,  I think  it  better  to  avoid 
entering  into  them,  (a) 

I have  now  to  consider  whether  it  will  be  proper,  upon 
what  appears  before  me,  to  allow  of  Mr.  Price  taking  his  seat 
as  being  duly  elected.  If  nothing  more  was  done  to  make 
the  voters  aware  at  the  time  of  the  election  of  Mr.  Gowan’s 
want  of  qualification,  than  handing  in  a notice  or  protest, 
expressed  in  such  general  terms  as  the  paper  is  which  has 
been  produced  in  evidence,  I think  that  is  insufficient. 

If  the  electors  had  had  the  objection  specifically  pointed 
out ; if  they  had  been  told  that  Mr.  Gowan  had  seven  months 
before  ceased  to  have  any  interest  in  the  house  in  Ann 
Street,  and  that  it  could  therefore  form  no  part  of  his  quali- 
fication : and  that  the  house  in  Adelaide  Street,  together 
with  his  share  of  the  interest  in  the  house  in  King  Street, 
which  was  all  that  remained  upon  the  collector’s  roll,  would 
not  qualify  him  ; then  the  electors,  having  this  pointed  out 
to  them,  might  perhaps  be  held  to  have  acted  perversely, 
and  thrown  away  their  votes,  if,  disregarding  the  informa- 
tion, and  without  having  the  objection  repelled,  they  had 
persisted  in  voting  for  him.  But  it  is  admitted  that  nothing 
more  was  done  than  telling  the  electors  in  general  terms 
that  Mr.  Gowan  had  not  a sufficient  qualification.  This 
4would  naturally  lead  to  an  examination  of  the  roll,  which 
exhibited  a sufficient  qualification  with  nothing  to  suggest 
a doubt,  and  the  electors  might  as  well  credit  that  as  the 
mere  assertion  of  any  party  that  he  had  not  a qualification, 
when  no  ground  of  exception  was  pointed  out. 

(a)  It  was  contended  on  the  argument  that  the  last  mentioned  premises 
were  not  “ real  property  ” within  the  meaning  of  the  statute,  and  could 
not  therefore,  in  any  case,  have  formed  a qualification. 
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My  judgment  is,  that  the  defendant  has  usurped  and 
does  usurp  the  office  of  alderman,  and  that  the  relator 
shall  recover  his  costs. 


Howden  v.  McIntyre. 

Ejectment — 14  & 15  Vic.  c.  114 — Disclaimer  under  1 5th  section — Costs. 

After  receiving  a summons  in  ejectment,  and  before  the  return  day,  the 
defendant  served  the  plaintiff’s  attorney  with  a notice  disclaiming  any 
possession  or  claim  to  possession  of  the  premises,  and  that  he  would 
resist  any  charge  for  costs.  The  plaintiff,  notwithstanding,  proceeded 
to  judgment,  and  issued  a writ  of  possession  and  d.  fa.  for  costs,  under 
which  the  defendant’s  goods  were  seized.  It  appeared,  however,  that 
the  defendant  had  notice  of  the  action  before  it  was  brought,  and  wras 
in  actual  possession  when  the  writ  was  executed,  and  that  he  refused 
at  first  to  give  up  possession  to  the  sheriff’s  officer. 

Held,  that  the  plaintiff  was  justified,  under  the  facts  shewn,  in  bringing 
the  suit,  and  that  he  was  entitled  therefore  to  recover  costs  up  to  the 
notice  of  disclaimer ; that  the  notice  given  was  sufficient  under  14  & 
15  Vic.  c.  114,  though  it  was  not  expressly  stated  in  it  that  the  plaintiff 
might  enter  on  tbe  premises — and  that  the  plaintiff  should  thereupon 
have  rendered  a statement  of  his  costs  before  taking  any  further  pro- 
ceedings ; — but,  as  the  defendant  by  his  notice  denied  any  liability  for 
costs,  and  such  proceedings  would  have  been  necessary  to  enforce  pay- 
ment, the  learned  judge  declined  to  set  these  proceedings  aside,  but 
ordered  that  satisfaction  should  be  entered  on  payment  of  the  costs  to 
which  the  plaintiff  was  entitled. 

This  action  was  brought  to  recover  possession  of  an  acre 
of  land,  with  a dwelling-house  thereon,  being  part  of  the 
west  half  of  lot  No.  28,  1st  concession  south  of  the  Egremont 
road,  in  the  township  of  Adelaide.  The  summons  was  served 
on  the  defendant  on  the  11th  day  of  July,  and  on  the  18th 
of  July  the  defendant  served  the  plaintiff’s  attorney  with  a 
notice,  as  follows  : — “ I hereby  give  you  notice  that  I am 
not,  and  have  not  been  for  four  years  past,  in  the  actual 
possession,  or  in  any  other  kind  of  possession,  of  the  land 
and  premises,  or  any  part  thereof,  which  is  mentioned  and 
described  in  the  writ  of  summons  in  ejectment  in  this  cause; 
and  that  1 have  not  for  four  years  past,  and  do  not  now  lay 
the  slightest  claim  to  the  possession  thereof;  and  that,  if+ 
the  plaintiff  attempts  to  charge  me  with  any  expense  or 
costs  by  virtue  of  his  proceedings  in  this  action,  that  I will 
resist  the  payment  of  the  same,  and  if  necessary  will  apply 
to  the  court,  or  a judge  thereof,  in  that  behalf.” 

The  plaintiff  proceeded  to  judgment,  and  issued  a writ  of 
possession  and^./a. for  costs  against  the  defendant  in  August, 
taking  no  notice  of  the  disclaimer  of  the  defendant ; and 
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possession  had  been  given  to  the  plaintiff’s  agent,  and  the 
defendant’s  goods  seized  for  costs. 

The  defendant  obtained, on  the  22nd  of  August, a summons 
calling  on  the  plaintiff  to  shew  cause  why  the  writ  of  summons, 
and  the  service  thereof  on  the  defendant,  should  not  be  set 
aside  with  costs ; or  why  all  further  proceedings  should  not 
be  stayed,  and  all  monies  levied  under  the  said  execution 
restored  to  the  said  defendant ; or  why  the  sheriff  of  the 
United  Counties  of  Middlesex  and  Elgin  should  not  retain 
the  same  in  his  hands  until  application  could  be  made  in  this 
behalf  to  the  Court  of  Queen’s  Bench— upon  the  ground  that 
the  defendant,  at  the  time  of  the  service  of  the  writ  of  sum- 
mons in  this  cause,  was  not  in  actual  possession,  nor  was 
he  the  person  last  in  actual  possession  of  the  premises 
sought  to  be  recovered  in  this  action  ; and  that  in  the 
meantime  all  further  proceedings  be  stayed  ; and  upon 
grounds  disclosed  in  papers  and  affidavits  filed. 

In  support  of  this  application  the  affidavits  of  the  defen- 
dant and  his  nephew,  D.  L.  McIntyre,  were  filed.  The  de- 
fendant swore  that  on  or  about  the  5th  day  of  July,  1850, 
he  conveyed  the  premises  in  dispute  to  the  plaintiff,  who 
entered  into  possession  and  occupied  them;  and  that  since 
such  conveyance  was  made,  he  (the  defendant)  had  never 
occupied  the  said  acre  of  land,  or  been  in  possession  there- 
of, either  actual  or  otherwise,  or  had  ever  claimed  the  pos- 
session in  any  way  whatever  against  the  plaintiff,  or 
against  any  other  person  or  persons  whatever  ; that  he 
never,  except  in  accordance  with  a letter  received  from  the 
plaintiff,  of  which  a copy  was  attached,  exercised  any  con- 
trol over  the  said  premises  in  any  way  whatever. 

McLean,  J. — The  application  on  the  part  of  the  defendant 
to  set  aside  the  service  of  summons,  and  the  judgment  which 
has  been  obtained  against  him,  being  met  by  an  affidavit  of 
the  plaintiff’s  agent,  in  which  it  is  distinctly  stated  that  before 
this  action  was  brought  the  defendant  was  several  times  ap- 
plied to  on  behalf  of  the  plaintiff  to  give  up  the  possession,  but 
without  success,  and  that  he  had  notice  of  this  action  before 
it  was  commenced;  and  by  an  affidavit  of  the  sheriff’s  officer 
who  delivered  possession  under  the  writ,  that  the  defendant 
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refused  to  give  up  the  key  of  the  house  till  a threat  was 
made  to  break  open  the  door,  and  that  the  defendant  was 
at  the  time  of  the  execution  of  the  writ  in  actual  possession 
of  the  house,  land  and  premises, — that  part  of  this  appli- 
cation which  relates  to  the  setting  aside  the  service  of  the 
writ  must  be  discharged. 

It  appears,  however,  that  long  before  the  return  day  of  the 
summons  in  ejectment,  he  served  the  plaintiff,  through  his 
agent,  with  a notice  disclaiming  an}'  possession  of  the  pre- 
mises, and  in  effect  abandoning  any  claim  to  such  possession 
which  he  might  previously  have  set  up ; and  the  only  question 
is,  whether  that  was  a sufficient  notice,  under  the  15th  section 
of  14&15  Vic.ch.ll4,to  make  it  incumbent  on  the  plaintiff’s 
attorney  to  stay  proceedings  in  the  action  on  payment  of  the 
costs  then  incurred.  That  section  provides  “ that  in  all  cases 
when  the  party  in  possession  or  in  the  occupation  of  lands 
shall,  after  the  service  of  a summons  under  this  act,  abandon 
orgive  up  possession  of  the  premises  mentioned  in  such  sum- 
mons,and  forthwith  notify  the  plaintiff  or  his  attorney  there- 
of, and  that  the  plaintiff  may  enter  thereon,  the  plaintiff 
shall  cause  a statement  of  the  costs  incurred  to  be  rendered 
to  such  party,  and  on  payment  of  such  costs  the  suit  shall  be 
discontinued  ” unless  the  plaintiff  shall  proceed  to  recover 
rents,  or  for  the  use  and  occupation,  or  for  injury  done  to 
the  premises.  The  plaintiff  objects  that  the  notice  given  in 
this  case  wasdefective,  innotstating  that  the  plaintiff  might 
enter  on  the  premises  ; and  that,  as  the  defendant  had  the 
key  and  refused  to  give  it  up,  or  to  permit  the  plaintiff’s  agent 
to  enter  before  action  brought,  and  no  such  statement  was 
contained  in  the  disclaimer,  he  was  at  liberty  to  proceed  in 
the  suit ; and  that  he  is  entitled  to  the  whole  costs  of  the  suit. 
There  is  no  form  of  a disclaimer  given  in  the  statute,  but  the 
substance  of  what  must  be  contained  in  a notice  to  be  given 
by  a party  in  possession  or  in  the  occupation  of  premises, 
is  given  ; and  that  appears  to  have  been  intended  for  parties 
who  acknowledge  themselves  to  be  in  possession,  for  it  would 
be  clearly  inapplicable  to  a case  where  an  individual  was 
sued  who  had  never  had  such  possession,  and  who,  having 
no  possession  to  give,  could  not  say  to  a plaintiff  that  he 
might  enter  upon  the  premises  sued  for. 
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The  defendant  alleges  that  hiscase  comes  within  the  latter 
class,  and  that  therefore  he  could  not  offer  to  give  up  what 
he  had  not.  It  appears  to  me,  however,  that  the  plaintiff  has 
shewn  ample  reasons  for  bringing  the  action  in  the  first 
instance,  and,  if  the  notice  be  insufficient,  for  proceeding  in 
the  suit  to  judgment  and  execution.  The  notice  in  distinct 
termsinformstheplaintiff  that  the  defendant  disclaims  having 
had  any  possession  whatever  of  the  premises  for  four  years 
prior  to  its  date,  and  that  he  did  not  then  lay  the  slightest 
claim  to  the  possession  thereof.  The  plaintiff  could  not  put 
any  other  construction  on  such  a notice  than  that  he  was  at 
liberty  to  enter  on  the  premises  without  any  opposition  from 
the  defendant,  or  any  necessity  for  further  proceedings  in  the 
suit,  and  being  informed  that  the  defendant  did  not  oppose 
his  right  of  entry,  he  should  have  stayed  further  proceedings, 
and  caused  a statement  of  costs  up  to  that  time  to  berendered 
to  the  defendant.  If  the  costs  were  paid,  the  suit  should 
have  been  discontinued  ; if  not  paid,  or  if  rent  was  recover- 
able, or  the  amount  payable  for  use  and  occupation  of  the 
premises,  or  for  injury  during  the  alleged  period  of  the  defen- 
dant’s possession,  then  he  would  have  been  justified  in 
proceeding.  The  plaintiff,  however,  without  serving  any 
statement  of  costs,  or  any  attempt  to  enter  after  the  defen- 
dant’s disclaimer,  proceeded  in  the  suit  as  if  he  had  received 
no  notice,  merely  because  the  notice  did  not  in  so  many  words 
say  that  the  plaintiff  might  enter.  In  so  proceeding,  and 
sending  the  sheriff’s  bailiff  to  execute  a writ  of  possession, 
when,  for  aught  that  appears,  such  possession  might  have 
been  previously  obtained  on  request,  the  greater  portion  of 
the  costs  has  been  incurred.  If  the  defendant  had  refused 
to  pay  the  costs  when  served  with  a statement  of  them  after 
he  gave  his  notice,  and  the  plaintiff  had  then  proceeded,  his 
right  to  any  costs  might  still  be  called  in  question  by.  the 
defendant,  on  the  ground  that  he  was  not  in  actualpossession, 
or  the  person  last  in  actual  possession,  and  therefore  not 
liable  to  be  sued  or  exposed  to  any  costs  whatever.  If  then  it 
wereshewnthat  he  claimed  possession,  and  when  askedby  the 
plaintiff’s  agent  refused  to  give  it  up,  his  liability  to  costs  up 
to  the  time  of  his  disclaimer  would  be  established.  His  obli- 
gation to  pay  subsequent  costs  would  depend  upon  the  plain- 
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tiff’s  proceeding  under  the  15th  clause  of  the  statute,  which 
says  that,  after  giving  a certain  notice  by  defendant,  the  suit, 
on  payment  of  the  costa,  shall  he  discontinued.  The  legislature 
did  not  contemplate  that  after  a disclaimer  of  all  interest, 
and  an  assent  to  the  plaintiff’s  entry  given  on  the  part  cf  a 
defendant,  it  could  be  necessary  to  proceed  in  a suit  for  the 
purpose  of  enforcing  a surrender  of  possession,  and  therefore 
enacted  that  the  suit  should  be  discontinued  on  payment  of 
costs,  unless  further  prosecuted  for  other  objects. 

It  appears  to  me  that  the  plaintiff  was  entitled  to  all  costs 
incurred  up  to  the  service  of  the  defendant’s  notice  of  dis- 
claimer, and  the  costs  of  making  up  his  bill  of  costs,  and  of 
taxation,  if  necessary,  up  to  that  time ; that  the  defendant’s 
notice  is  sufficient  under  the  statute;  and  that  it  is  notsbewn 
that  there  was  any  necessity  for  further  proceedings, either  to 
obtain  possession,  or  for  any  other  object  contemplated  by  the 
statute.  The  proceedings  since  the  disclaimer  by  the  defen- 
dant have,  strictly  speaking,  been  irregular,  as  there  was  no 
• bill  of  costs  served,  nor  any  neglect  or  refusal  to  pay  them  to 
justify  such  proceedings  ; but,  as  the  defendant  in  his  notice 
denies  any  liability  for  costs,  and  such  proceedings  would 
under  such  circumstances  undoubtedly  have  been  necessary 
to  enforce  their  payment,  if  for  no  other  object,  and  might 
still  become  necessary  if  the  judgment  were  set  aside,  I think 
it  sufficient  to  order  that  all  proceedings  on  the  ft.  fa.  shall 
be  stayed  on  payment  of  the  costs  to  which  I have  already 
said  the  plaintiff  is  entitled,  and  that  on  payment  by  the 
defendant  of  such  costs,  satisfaction  shall  be  entered  on  the 
judgment.  The  defendant  has  asked  for  more  than  he  was 
entitled  to,  and  his  rule  is  therefore  made  absolute  to  the 
extent  I have  already  mentioned,  without  costs. 


Regina  ex  rel.  Davis  v.  Carruthers. 

Contested  election — Contract  with  corporation — 16  Vic.  ch.  181,  sec.  25. 

When  it  appeared  that  the  defendant,  at  the  time  of  his  election  as  coun- 
cillor, had  a claim  upon  the  city  for  certain  work  done  by  him  under  a 
contract  with  the  corporation. 

Held,  that  he  was  disqualified. 

At  the  last  election  held  for  St.  David’s  Ward,  in  the  City 
of  Toronto,  on  the  2nd  and  3rd  of  January,  1854,  John 
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Carruthers  was  elected  and  returned  as  a councillor.  At 
or  very  near  the  conclusion  of  the  election,  on  the  last  day, 
a written  protest  wa3  delivered  in  by  the  relator  against  his 
election,  on  the  ground  that  he  had  a contract  with  the 
corporation  which  he  had  performed,  and  under  which  he 
had  claims  against  the  corporation  which  were  still  unpaid; 
and  that  he  had  also  another  contract  then  open  between 
him  and  the  corporation,  which  he  had  not  yet  fulfilled. 

Mr.  Carruthers  was  nevertheless  returned  duly  elected, 
and  the  election  was  contested  on  the  above  grounds. 

The  affidavits  filed  on  both  sides  shewed  that  in  October, 
1858,  Mr.  Carruthers  had  a contract  with  the  corporation  to 
turnpike  and  do  other  work  on  one  or  more  streets  of  the 
city ; that  he  had  finished  his  work  in  November,  and  some 
time  before  the  election  had  had  the  work  certified  by  the 
city  surveyor  ; that  at  the  time  of  the  election  he  had  not 
received  payment  for  his  work,  and  the  accounts  given  in 
by  him,  shewing  the  quantity  of  work  done  and  the  amount 
due  to  him,  had  not  been  passed. 

On  the  13th  of  January  the  committee  on  public  works 
having  passed  one  of  the  accounts  gave  authority  to  the 
chamberlain  to  pay  it.  Another  account  for  another  por- 
tion of  the  work  was  presented  to  the  committee  on  the 
14th  of  January,  but  no  order  was  then  made  upon  it, 
though  it  was  certified  by  the  city  inspector  to  be  correct. 

It  was  sworn  by  the  clerk  to  the  committee  on  public 
works,  that  the  work  on  the  contract  had  been  all  done,  and 
had  been  measured  and  certified  for  some  days  before  the 
election  ; and  that  there  had  been  no  dispute,  and  is  not 
any  dispute,  between  the  corporation  and  committee  in  re- 
lation to  the  contract.  The  money,  however,  was  not  jet 
paid,  so  far  as  appeared,  and  the*  corporation  had  not 
allowed  either  of  the  accounts  till  after  the  election. 

The  relator  also  charged  that  Mr.  Carruthers  had  given 
in  a tender  for  other  work,  not  long  before  the  election, 
which  the  corporation  had  accepted,  and  that  no  part  of 
the  work  had  been  done  ; and  he  relied  upon  both  as  being 
existing  contracts  at  the  time  of  the  election,  in  which 
Carruthers  had  then  an  interest. 


116 


PRACTICE  REPORTS. 


The  25th  section  of  16  Yic.  ch.  181  provides  “ that  no 
person  having  by  himself  or  partner  any  interest  or  share 
in  any  contract  with  or  on  behalf  of  the  township,  county, 
village,  town  or  city  in  which  he  shall  reside,  shall  be  quali- 
fied to  be  or  be  elected  alderman  or  councillor  for  the  same, 
or  any  ward  therein. 

Kobinson,  C.J. — The  question  as  to  each  of  these  con- 
tracts is,  did  it  exist  at  the  time  of  the  election  ? If  it  did, 
Mr.  Carruthers  not  only  had  an  interest  in  it,  but  was  solely 
interested  in  whatever  could  be  claimed  from  the  corpora- 
tion under  it. 

As  to  the  first  contract,  it  seems  rather  rigorous  to  insist 
upon  the  disqualification,  if  it  be  true  that  the  work  is  all 
done,  and  the  amount  settled  and  ordered  to  be  paid  ; and  it 
would  seem  more  rigorous  still,  if  it  were  shewn  (which  it  is 
not)  that  the  money  has  been  paid  since  the  election,  so 
that  Mr.  Carruthers  can  have  no  claim  against  the  corpo- 
ration under  it. 

But  we  must  decide  the  case  upon  a view  of  the  position  in 
which  the  candidate  stood  when  he  was  elected.  Was  he  then 
qualified  ? That  is,  in  strictness,  the  question ; for  if  he  was 
not,  he  can  no  more  overcome  the  effect  of  a disqualification 
then  existing  by  anything  done  after  the  election  than  he 
could  entitle  himself  to  be  returned  upon  a property  quali- 
fication subsequently  acquired.  At  thetimeof  the  election  he 
certainly  had  an  interest  inthiscontractwith  thecorporation, 
and  an  interest  of  the  plainestkind;  for,  according  to  his  own 
account,  he  had  done  all  his  work,  but  had  not  been  paid  for 
it.  He  had  therefore  a plain  claim  under  the  contract — 
not  large,  certainly,  but  for  something  above  a hundred 
pounds,  according  to  the  accounts  which  he  had  rendered. 
If  I could  determine  that  the  statute  does  not  apply  unless 
where  some  disputed  claim  is  likely  to  arise  under  the  con- 
tract, yet  I could  not  take  upon  myself  to  decide  that  this  was 
a case  where  there  would  be  no  dispute.  No  person  can 
pronounce  that  a dispute  might  not  arise  at  any  time  before 
the  money  is  actually  paid.  I could  suggest  several  grounds 
of  contention  that  might  possibly  be  yet  advanced;  and  the 
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intention  of  the  enactment  is,  that  in  case  of  any  dispute 
of  the  kind  the  council  shall  be  composed  of  disinterested 
parties.  At  any  rate,  a person  having  a contract  with  the 
corporation,  under  which  he  has  a claim  upon  the  city 
which  has  not  been  satisfied,  has  plainly  an  interest  in  a 
subsisting  contract — such  an  interest  as  he  could  sue  upon  ; 
and  I can  do  no  otherwise  than  say  that  at  the  time  of  his 
election  Mr.  Carruthers  was  disqualified.  The  language  of 
the  act  is  too  distinct  to  admit  of  any  other  application. 
This  being  so,  as  I think,  it  is  of  no  consequence  how  the 
case  stands  as  regards  the  other  alleged  contract. 

It  would  not  be  proper  to  adjudge  that  Mr.  Davis  should 
take  the  seat  as  having  the  next  highest  number  of  legal 
votes  ; for  I cannot  hold  that  the  electors  had  such  notice  of 
thedisqualificationasto  authorise  my  holding  that  they  acted 
perversely  in  voting  for  Mr.  Carruthers,  and  therefore  should 
be  looked  upon  as  having  wilfully  thrown  away  their  votes. 
Notice  should  have  been  given  at  the  commencement  of  the 
election,  or  at  least  so  early  as  to  admit  of  some  other  candi- 
date being  setup  with  a possibility  of  success,  if  the  voters 
had  been  so  inclined,  after  they  learned  that  an  objection 
existed  to  the  candidate  for  whom  they  came  to  vote.  This 
was  not  an  objection  that  the  electors  must  be  supposed  to 
have  been  necessarily  aware  of. 

My  judgment  is,  that  the  defendant  hath  usurped  and  does 
usurp  the  office,  and  that  the  relator  shall  recover  his  costs. 


Pedder  v.  Moore. 

Costs — Slander — 21  Jac.  I.,  ch.  16,  16  Vic.  ch.  175. 

The  certificate  under  the  16  Vic.  ch.  175,  sec.  26,  does  not  necessarily  en- 
title the  plaintiff  to  full  costs,  but  only  to  such  costs  as  might  other- 
wise have  been  recovered  ; and  this  statute  does  not  interfere  with  the 
21  Jac.  I.,  ch.  16. 

Where,  therefore,  in  an  action  of  slander  (no  special  damage  being  laid) 
the  verdict  was  for  Is.  damages,  and  the  judge  certified  under  16  Vic., 
that  the  grievance  was  wilful  and  malicious,  the  plaintiff  was  restrain- 
ed by  the  21  Jac.  from  obtaining  more  costs  than  damages. 

[Queen’s  Bench,  T.  T.  18  Vic.] 

Action  on  the  case  for  slander.  No  special  damage  laid. 
Pleas,  Not  guilty,  and  other  pleas  denying  the  truth  of 
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the  innuendoes — i.e.,  averring  that  the  words  were  not 
spoken  in  the  sense  ascribed  to  them.  Verdict  for  plaintiff, 
one  shilling  damages. 

The  learned  Chief  Justice  of  the  Common  Pleas,  who 
presided  at  the  trial,  certified  under  our  statute  16  Vic.  ch. 
175,  sec.  26,  that  the  grievances  in  respect  of  which  the 
action  was  brought  were  wilful  and  malicious. 

The  master,  considering  that  this  certificate  did  not  en- 
title the  plaintiff  to  full  costs,  for  that  the  statute  21  Jac.  I.,. 
ch.  16,  is  not  deprived  of  its  operation  by  our  statute  16 
Vic.,  ch.  175,  taxed  only  one  shilling  costs. 

M.  G.  Cameron  moved  that  the  master  be  ordered  to  re- 
vise his  taxation,  and  allow  full  costs  to  the  plaintiff.  He 
•cited  Arch.  Pra'c.  II.  58;  Foster  v.  Pointer,  1 Dowl.  N.  S. 
28,  8 M.  & W.  395  S.  C. ; Barker  v.  Hollier,  8 M.  & W., 
513  ; Ch.  Arch.  Prac.  1365. 

Read  shewed  cause  in  the  first  instance. 

The  statutes  referred  to  are  noticed  in  the  judgment. 

Robinson,  C.J.,  delivered  the  judgment  of  the  Court. 

It  is  rather  a nice  question  that  is  presented  upon  this 
application. 

If  we  can  hold  that  the  26th  section  of  the  16  Vic.,  ch. 
175,  has  the  effect  of  virtually  repealing  the  several  statutes 
that  were  before  in  force,  affecting  the  plaintiff’s  right  to 
costs  in  actions  of  certain  descriptions  where  the  damages 
were  of  small  amount,  and  that  we  are  henceforth  to  con- 
sider this  statute  as  substituted  for  all  former  provisions  of 
that  nature  in  such  actions  as  this  clause  extends  to,  then 
the  course  will  be  plain  and  simple  ; and  in  the  present  case, 
itwould  follow  that,  as  there  would  be,accordingtothat  con- 
struction, no  other  statutory  provision  interfering  with  the 
general  right  to  costs  where  damages  are  given,  we  should 
have  only  to  enquire  whether  the  judge  has  certified  or  not. 
If  he  has  not,  and  the  action  be  one  of  slander,  and  if  this 
clause  is  to  be  taken  as  superseding  the  provision  made  by 
21  Jac.  I.,  ch.  16,  then  the  plaintiff  can  tax  no  costs  whatever , 
not  even  to  the  amount  of  the  trifling  damages  given,  what- 
ever they  may  be.  On  the  other  hand,  where  the  judge  has 
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certified,  then,  if  we  are  to  look  upon  21  Jac.  I.,  ch.  16,  as 
superseded  by  this  26th  section  of  our  act,  the  plaintiff  . 
should  be  allowed  to  tax  full  costs ; for  there  would  be  no 
longer  any  provision  in  force  which  would  limit  his  costs 
to  the  amount  of  damages,  where  he  is  to  be  allowed  costs 
at  all. 

Such  a construction  of  our  statute  would  be  convenient, 
and  place  the  law  on  a plain  footing,  and  we  are  by  no  means 
clear  that  the  Legislature  did  not  so  intend.  The  decisions 
which  took  place  at  an  early  day  in  England,  upon  the  sta- 
tutes of  Jac.  I.,  and  the  22  & 23  Car.  II.,  particularly  the 
latter,  led  to  great  embarrassment,  and  were  certainly  many 
of  them  absurd  and  unreasonable  ; but  judges  in  modern 
times  felt  themselves  bound  to  follow  them,  though  they 
expressed  their  disapprobation  of  them  in  strong  terms. 

It  would  have  seemed  the  wiser  course  for  the  Legislature 
to  take,  when  they  applied  themselves  to  the  subject,  if  they 
had  in  express  terms  repealed  all  these  statutes  restraining 
the  plaintiff’s  costs,  which  had  given  rise  to  such  perplexing 
decisions,  and  under  which  so  inconvenient  a practice  had 
grown  up  ; and  had  substituted  for  them  this  simple  plain 
enactment  contained  in  our  twenty-sixth  section. 

This  statute  of  ours,  however,  does  not  expressly  repeal 
any  of  the  former  provisions.  The  new  provision  forms  a 
single  clause  in  a statute  which  relates  to  a multitude  of 
other  subjects.  No  intention  is  expressed  of  consolidating 
the  existing  law  on  this  point,  or  of  affording  one  simple  rule 
as  a substitute  for  all  others  relating  to  the  plaintiff’s  costs 
in  actions  of  trespass  and  trespass  on  the  case.  It  follows 
then,  we  think,  that  we  can  only  take  this  isolated  clause  as 
it  stands,  and  give  effect  to  its  provisions  by  allowing  them 
to  overrule  any  previous  enactment  with  which  they  con- 
flict. We  cannot  go  so  far  as  to  hold  that  this  clause  vir- 
tually repeals  all  former  laws  on  this  subject,  though  we 
may  and  must  hold  it  to  have  virtually  repealed  whatever 
is  clearly  inconsistent  with  it. 

The  English  statute  8 & 4 Vie.  ch.  24,  has  been  most 
closely  followed  by  our  twenty- sixth  clause  ; but  there  is 
this  difference  between  the  two  statutes,  that  the  8 & 4 
VOL.  i.  prac. — i. 
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Vic.  does  expressly  repeal  the  136th  clause  of  the  22  & 23 
. Car.  II.  ch.  9,  and  that  part  of  43  Eliz.  ch.  6,  which 
related  to  actions  of  trespass  or  trespass  on  the  case,  and 
makes  in  lieu  of  them  a provision  in  the  very  same  words 
which  have  been  adopted  in  our  twenty-sixth  clause.  The 
English  statute  leaves  unnoticed  the  21  Jac.  I.  ch.  16,  which 
relates  to  actions  on  the  case  for  slanderous  words  ; and  it 
has  been  held  that  the  new  enactment  (3  & 4 Vic.  ch.  24) 
does  not  affect  the  costs  in  such  actions.  We  are  led,  we 
think,  from  similar  premises  to  the  same  conclusion.  In 
actions  of  slander,  founded  on  special  damage  alone,  where 
the  words  are  not  in  themselves  actionable,  the  statute  21 
Jac.  I.  was  never  held  to  apply,  because  there  the  action  was 
for  the  special  jury  alone  ; but  it  applied  to  all  cases  where 
the  words  were  'actionable,  although  the  declaration  con- 
tained no  claim  for  special  damage,  (a) 

Now,  since  the  last  statute,  we  must  hold,  we  think,  that 
in  actions  for  words  not  in  themselves  actionable,  and  where 
special  damage  is  the  gist  of  the  action,  there  can  be  no  costs 
whatever  without  a certificate,  because  undoubtedly  such  an 
action  is  an  action  on  the  case,  and  comes  within  the  26th 
clause,  while  the  statute  of  Jac.  does  not  apply  to  it.  The 
only  alternative  in  such  cases  must  be  no  costs,  or  full  costs; 
there  is  nothing  to  warrant  any  intermediate  course. 

But  in  actions  like  the  present,  for  actionable  words,  where 
the  damages  are  under  forty  shillings,  and  the  judge  does 
not  certify,  if  we  are  not  at  liberty  to  treat  the  21  Jac.  as  no 
longer  in  esse,  the  plaintiff  can  tax  no  more  costs  than  dam- 
ages. And  where  the  judge  does  certify,  the  twenty-sixth 
clause  does  not  say  that  the  plaintiff  shall  tax  full  costs  ; it 
merely  relieves  him  from  the  effect  of  the  previous  provision, 
that  he  shall  tax  no  costs  whatever , and  leaves  him  to  tax 
such  costs,  and  such  only,  as  the  law  existing  at  the  time 
would  entitle  him  to.  This  is,  we  think,  the  literal  effect  of 
what  has  been  enacted  in  the  26th  clause. 

Theplaintiff’s  certificate,  upon  this  construction  gives  him 
only  a shilling — in  other  cases  it  might  give  him  more — so 
that  it  is,  in  effect,  in  this  case  inoperative,  as  the  learned 
Chief  Justice  of  the  Common  Pleas  considered  it  would  be. 


(a)  See  Gray  on  Costs,  108. 
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If  we  could  hold  that  the  21  Jac.  I.  was  in  no  manner 
affected  by  our  statute  (though  an  action  of  slander  is 
certainly  an  action  of  trespass  on'the  case), then  the  plaintiff 
in  this  case  would  stand  justwhere  he  does,  according  to  the 
construction  which  we  have  given,  and  the  certificate  would 
be  nugatory,  and  ought  not  to  have  been  given.  We  think 
the  only  consistentcourse  is  to  hold,  as  we  have  stated,  that 
an  action  for  slander  being  an  action  of  trespass  on  the  case, 
this  statute  of  ours  must  include  it;  but  the  damages  being 
only  a shilling,  the  plaintiff  could  have  taxed  no  costs  what- 
ever, whether  they  had  been  given  before  by  common  law 
or  statute ; but  that  having  a certificate,  he  will  now  have 
such  costs  as  he  would  have  had,  if  this  new  statute  had 
not  been  passed. 

The  intention  of  the  Legislature  is  rather  obscure  ,*  we  are 
not  sure  that  it  may  not  have  been  meant  by  it  to  enable  the 
judge  to  give  the  plaintiff  full  costs  in  a common  action  for 
slander,  although  the  jury  have  given  but  trifling  damages, if 
he  should  be  of  opinion  that  the  slander  was  uttered  from 
motives  of  personal  malice  to  the  plaintiff.  Werather  think, 
however, they  had  not  the  intention  of  enlarging  the  plain- 
tiff’s right  as  to  costs  in  such  actions,  or  in  any  action;  and 
it  seems  to  us  that  the  only  safe  course  to  follow  in  this 
enactment  is  to  give  the  statute  its  plain  effect  according 
to  the  letter,  and  this  is  certainly  what  we  have  stated  it 
to  be ; for  there  is  nothing  in  the  statute  to  say  that  the 
certificate  shall  give  full  costs,  or  shall  prevail  against  any 
other  restraining  statute,  but  simply  that  without  a certifi- 
cate there  shall  be  no  costs  whatever. 

Rule  discharged. 


In  re  Complaint  of  the  Municipality  of  the  Township  of 
Augusta  v.  The  Municipal  Council  of  the  United 
Counties  of  Leeds  and  Grenville. 

Application  for  mandamus — Entitling  of  affidavits. 

Semble,  That  affidavits  in  moving  for  a rule  nisi  for  a mandamus  may  be 
entitled  In  re  Complaint  of v. , though  it  is  more  proper  to  en- 
title them  only  in  the  court.  [Queen’s  Bench,  T.  T.  18  Vic.] 

Connor , Q.C.,  moved  for  rule  on  the  Municipal  Council  of 
Leeds  and  Grenville,  to  shew  cause  why  a mandamus  should 
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not  issue,  commanding  them  forthwith  to  plank,  gravel,  or 
macadamize  the  road  assumed  by  the  Municipal  Council  be- 
tween Maitland  and  North  Augusta,  in  the  township  of  Au- 
gusta, being  part  of  the  road  known  as  the  County  Toll  Road 
from  Merrickville  to  Maitland,  in  the  said  united  counties. 

The  affidavits  were  entitled  as  above ; and,  there  being  some 
doubt  as  to  the  propriety  of  any  entitling  at  all  at  this  stage  of 
the  proceedings, the  court, at  therequestofthelearned  counsel, 
took  time  to  consider  this  point  before  granting  the  rule. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

As  to  entitling  the  affidavits,  the  applicant  must  take  his 
chance  of  their  being  held  regular,  after  cause  shewn.  At 
present,  we  can  only  say,  we  would  grant  the  rule,  so  far 
as  that  exception  is  concerned. 

* The  cases  shew  that  if  entitled  as  in  a cause  (before  rule 
nisi  granted),  as  The  Queen  v. , they  should  be  reject- 

ed, but  we  find  nothing  that  would  shew  this  kind  of  entitling 
to  be  fatal.  It  is  clearly  unnecessary,  and  only  entitling  the 
affidavits  in  the  court  would  be  better,  because  then  there 
would  be  no  room  for  question;  but  surely  these  are  affidavits 
in  the  matter  of  complaint,  &c. ; that  is,  to  support  a com- 
plaint by  the  one  council  against  the  other. 

It  is  for  the  learned  counsel  to  consider  whether  he  will 
take  his  rule  subject  to  the  exception  to  the  entitling  of  his 
affidavits,  which  of  course  the  county  council  will  be  at 
liberty  to  take  ; or  whether  he  will  withdraw  his  affidavits 
and  renew  his  application  early  next  term,  upon  affidavits 
free  from  that  exception. 


In  the  matter  of  submission — Robert  Hughes  Cumming 
and  Arthur  Graham. 

Application  to  set  aside  award — Within  what  time  to  be  made. 

An  award,  under  a submission  by  bond,  was  made  on  the  31st  January, 
and  a notice  mailed  to  the  plaintiff  on  that  day,  which  wag  received 
by  him  on  the  2nd  of  February,  the  first  day  of  Hilary  Term. 

Held,  that  an  application  to  set  aside  the  award  made  in  Easter  Term 
was  to  late.  [Practice  Court,  T.  T.  16  Vic.] 

In  Easter  Term  the  plaintiff  obtained  a rule  calling  on 
the  defendant  to  shew  cause  why  the  award  made  in  this 
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cause  should  not  be  set  aside,  on  the  ground  that  the 
arbitrators  proceeded  to  the  examination  of  witnesses  on 
the  part  and  behalf  of  the  defendant  in  the  absence  of  the 
plaintiff,  without  any  notice  being  given  to  the  plaintiff  of 
the  intention  of  the  arbitrators  to  proceed  with  the  reference 
in  the  cause  ; and  because  the  arbitrators  decided  without 
examination  of  the  plaintiff’s  witnesses,  in  the  absence  of 
the  plaintiff. 

The  parties  submitted  all  matters  in  difference  between 
them,  by  their  several  bonds,  dated  3rd  January,  1852,  to 
the  decision  of  Elijah  Matson,  of  Woodstock,  innkeeper,  and 
William  Outram  of  the  same  place,  shoemaker,  whose 
award  was  to  be  made  on  or  before  the  15th  day  of  January 
then  next  ensuing ; but  if  the  said  arbitrators  did  not  make 
their  award  of  and  concerning  the  premises  by  the  time 
aforesaid,  then  all  such  matters  of  difference  were  referred 
to  the  award  and  umpirage  of  Charles  Turner,  of  Wood- 
stock,  so  that  the  said  umpire  should  make  his  award  and 
umpirage  in  writing  on  or  before  the  first  day  of  February 
then  next  ensuing.  And  the  parties  agreed  and  consented 
that  their  said  submission  might  be  made  a rule  of  the  Court 
of  Queen’s  Bench,  pursuant  to  the  statute.  The  award  or 
umpirage  which  was  moved  against  bore  date  on  the  81st 
day  of  January,  1852,  and  was  proved  by  the  affidavit  of  a 
subscribing  witness  to  have  been  made  that  day. 

During  the  present  term  Mr.  Miller  shewed  cause  against 
the  setting  aside  the  award,  and  filed  affidavits.  He  urged, 
as  a preliminary  objection,  that  the  plaintiff  was  too  late  in 
making  the  application;  the  award  having  been  made  on  the 
31st  of  January, and  no  motion  having  been  made  till  Easter 
Term — the  Term  of  Hilary  having  intervened  between  the 
making  of  the  award  and  Easter  Term.  By  the  plaintiff’s 
affidavit  it  was  shewn  that  he  received  notice  of  the  making 
of  the  award  on  the  2d  of  February,  1852,  being  the  first 
day  of  Hilary  Term,  and  he  did  not  complain  of  the  award 
being  withheld  or  any  difficulty  in  obtaining  it.  The  umpire 
swore  that  the  award  was  made  on  the  31st  January, and  that 
he  notified  the  parties  to  that  effect  through  the  post  office. 
It  was  not  shewn  when  the  plaintiff  obtained  the  award  and 
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became  acquainted  with  its  contents,  nor  was  it  shewn  when 
he  obtained  aknowledge  of  the  irregularities  urged  as  grounds 
for  setting  it  aside.  There  was  nothing  to  shew  that  the 
plaintiff  was  not  as  well  aware  of  all  the  facts  during  Hilary 
Term  as  he  was  subsequently,  and  no  excuse  or  reason  was 
assigned  for  allowing  Hilary  Term  to  pass  without  making 
any  application  to  set  the  award  aside. 

McLean,  J. — The  second  section  of  the  statute  9 & 10 
Wm.  III.  ch.  15,  enacts  that  any  arbitration  or  umpirage 
procured  by  corruption  or  undue  means  shall  be  judged  and 
esteemed  void  and  of  none  effect,  and  accordingly  be  set 
aside  by  any  court  of  law  or  equity,  so  as  complaint  of  such 
corruption  or  undue  practice  be  made  in  the  court  where  the 
rule  is  made  for  submission  to  such  arbitration  or  umpirage, 
before  the  last  day  of  the  next  term  after  such  arbitration  or 
umpirage  made  and  published  to  the  parties . Motions  for 
setting  aside  awards  made  under  an  order  of  Nisi  Prius,  or 
•under  a rule  of  court,  are  not  confined  to  the  time  limited  by 
the  statute, but  the  court  will  in  general  prescribe  to  themselves 
the  same  rule  which  the  statute  has  prescribed  to  them  in  cer- 
tain cases — 1 Rogers  v.Dallimore  (6  Taun.  111).  In  the  cases 
Musselbrook  v.  JDunkin  (2  M.  & Scott, 740),  and  McArthur  v. 
Campbell  (2  N.  & M.  444),  the  court  held  that  applications 
made  after  the  last  day  of  the  term  next  ensuing  the  awards 
were  too  late,  though  in  these  cases  a delay  was  occasioned 
by  exorbitant  charges  made  by  the  arbitrators  for  their 
services.  It  appears  to  me  that  the  objection  taken  in 
this  case  cannot  be  got  over,  and  that,  even  if  good  grounds 
were  made  out  by  affidavits  for  setting  aside  the  award,  I 
could  not  properly  interfere.  Having,  however,  carefully 
examined  the  affidavits,  I have  arrived  at  the  conclusion 
that,  if  the  application  could  be  entertained,  the  award 
could  not  be  set  aside  for  any  cause  assigned  in  the  motion. 
The  affidavits  filed  on  the  part  of  the  defendant  rebut  very 
satisfactorily  all  charge  of  ex  parte  proceedings  on  the  part 
of  the  umpire,  and  shew  that  in  truth  there  is  no  foundation 
for  this  application.  On  every  ground,  therefore,  I am  of 
opinion  that  this  rule  must  be  discharged  with  costs. 

Rule  discharged. 
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In  re  McLean  y.  Kezar. 

Attachment  for  non-performance  of  award. 

In  applying  for  a rule  nisi  for  an  attachment  for  non-performance  of  an 
award,  the  original  award  must  be  brought  into  court,  and  the  rule 
drawn  up  upon  reading  it. 

Semble,  That  such  rule  may  be  granted  on  shewing  service  of  a copy  of 
the  award  with  the  demand  of  performance, — the  original  having 
before  been  shewn  to  the  defendant. 

[Practice  Court,  H.  T.  17  Vic.] 

In  this  matter  the  submission  to  arbitration  was  by  bonds 
executed  on  the  80th  of  August,  1852.  The  award,  as 
appeared  from  the  defendant’s  papers,  was  made  on  the  27th 
of  October,  1852,  awarding  payment  by  instalments,  one  of 
which  was  directed  to  be  paid  on  the  14th  of  January,  1854. 

A rule  for  an  attachment  was  granted  upon  an  affidavit 
the  applicant,  stating  that  the  award  was  shewn  to  the  defen- 
dant in  January, 1858;  that  the  bond  of  submission  was  made 
a rule  of  court  in  Hilary  Term,  1858  ; and  on  the  16th  of 
January,  1854,  the  money  was  demanded,  a copy  of  the 
award  being  served  then,  but  the  original  was  at  that  time 
filed  in  the  Court  of  Common  Pleas.  The  rule  for  the 
attachment  was  drawn  up  on  reading  the  affidavit  of  Mr. 
McLean.  This  affidavit  did  not  shew  the  date  of  the 
award  or  contents  of  it,  but  had  annexed  to  it  merely  the 
rule  making  the  submission  a rule  of  court. 

The  defendant  took  a preliminary  objection  to  the  suffi- 
ciency of  the  materials  upon  which  the  rule  msihad  issued. 

Burns,  J. — I am  of  opinion  the  objections  must  prevail, 
and  that  no  attachment  can  be  granted.  The  shewing  the 
original  award  to  the  defendant,  and  then  afterwards,  when 
the  demand  of  the  money  was  made,  serving  him  with  a 
copy,  without  again  shewing  the  original,  might  be  sufficient 
to  lay  the  ground  for  the  rule  nisi  for  the  attachment. 
When  that  rule  was  asked  for,  however,  the  award  should 
have  been  brought  into  court,  and  the  rule  drawn  up  on 
that.  At  present  it  is  drawn  up  on  the  affidavit  of  Mr. 
McLean,  and  that  affidavit  gives  us  no  idea  whatever  what 
the  terms  of  the  award  were,  further  than  that  the  sum 
demanded  was  directed  to  be  paid  to  him  by  the  award. 
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In  Russell  on  Arbitration,  page  577,  it  is  said, — “Though 
a rule  to  set  aside  an  award  will  be  drawn  up  on  reading  a 
verified  copy  of  the  award,  or  an  affidavit  verifying  the 
award,  according  to  the  practice  in  the  Queen’s  Bench  it  is 
necessary,  when  the  intention  is  to  enforce  the  award,  to 
draw  up  the  rule  on  the  original  award.” 

When  it  is  considered  that  it  is  the  summary  process  of 
the  court  which  is  asked  to  enforce  performance  of  the 
award,  it  is  necessary  that  the  materials  upon  which  the 
summary  power  is  invoked  should  be  perfect,  and  should 
shew  that  the  party  asking  is  truly  entitled  to  ask  for  what 
he  does.  In  this  case  the  materials  for  the  rule  are  cer- 
tainly most  insufficient. 

The  rule  for  attachment  must  therefore  be  discharged 
with  costs. 

Rule  discharged. 


Finn  v.  Perry. 

'Judgment  as  in  case  of  nonsuit— Peremptory  undertaking — Facts  shewn  to 
relieve  defendant  from  costs. 

On  motion  for  judgment  as  in  case  of  a nonsuit,  it  appeared  that  when 
the  cause  was  called  on  for  trial  the  plaintiff  was  unable  to  proceed, 
his  witnesses  being  absent,  and  the  case  was  struck  out  of  the  docket ; 
neither  the  defendant  nor  his  witnesses  were  then  present  in  court. 
On  the  return  of  his  witnesses,  the  plaintiff  moved  to  restore  the  case 
to  the  docket,  having  previously  notified  defendant  of  his  intention  to 
do  so,  but  the  defendant  refused  to  consent.  It  was  not  shewn  that  the 
defendant’s  witnesses  were  in  attendance  at  the  time  of  such  refusal, 
and  the  defendant  swore  that  he  believed  some  of  them  had  returned 
home. 

Held , that  the  plaintiff  was  not  entitled  to  have  the  rule  discharged  on 
the  peremptory  undertaking,  except  upon  payment  of  costs. 

[Practice  Court,  T.  T.  16  Vic.] 

In  Easter  Term  last  a motion  in  this  case  was  made,  on 
the  usual  affidavit,  for  judgment  as  in  case  of  a nonsuit, 
for  not  proceeding  to  trial  at  the  preceding  assizes  pursuant 
to  notice ; and  the  rule  issued  at  that  time  was  discharged 
on  the  peremptory  undertaking ; the  question  as  to  costs 
being  suspended,  in  order  to  afford  an  opportunity  of 
shewing  how  the  cause  went  off  at  the  assizes. 

During  this  term  (Trinity)  an  affidavit  of  the  defendant 
was  filed,  stating  that  on  the  Monday  morning  of  the  second 
week  of  the  assizes  he  found  that  the  cause  had  been  struck 
off  the  docket,  in  consequence  of  the  plaintiff  not  being  pre- 
pared to  proceed  with  the  trial ; that,  in  consequence,  the 
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defendant  allowed  his  witnesses  to  return  home,  supposing 
the  cause  to  be  disposed  of  for  that  court ; that  afterwards 
he  was  applied  to,  to  consent  to  have  the  cause  restored  to 
the  docket,  which  he  could  not  consent  to  have  done,  some  of 
his  witnesses  having  returned  home  to  the  township  of  Cra- 
mahe,  as  he  was  informed  and  believed ; and  that,  if  the 
cause*  had  been  placed  at  the  foot  of  the  docket,  it  was  not 
likely  that  it  could  have  been  disposed  of  at  that  court,  as 
the  assizes  had  to  close  and  did  close  on  the  following  day, 
leaving  several  suits  undisposed  of. 

The  plaintiff,  on  shewing  cause,  filed  an  affidavit  of  hi3 
own,  and  one  made  by  his  attorney,  shewing  that  during  the 
first  week  his  witnesses  were  in  attendance  ; that  on  Satur- 
day evening  they  went  home  with  particular  directions  to 
be  in  attendance  on  the  Monday  morning,  but  that,  not 
being  present  when  the  cause  was  called,  the  plaintiff  was 
unable  to  proceed,  and  the  cause  was  struck  out ; that  soon 
after  the  witnesses  arrived,  when  the  plaintiff  moved  to  re- 
store the  cause  to  the  docket,  but  that  the  defendant  would 
not  consent,  though  he  received  notice  that  such  applica- 
tion would  be  made. 

By  the  affidavit  of  the  plaintiff’s  attorney  it  appeared  that 
neither  the  defendant  nor  his  witnesses  were  present  when 
the  cause  was  struckoutof  thedocket,and  the  defendant  stat- 
ed that  it  was  on  hearing  from  his  witnesses  that  the  cause 
had  been  struck  out,  that  he  consented  to  their  going  home. 

McLean,  J. — If  the  plaintiff  had  been  prepared,  as  he  was 
bound  to  be,  when  the  cause  was  called  on  on  Monday  morn- 
ing, there  can  be  little  doubt  that  it  would  have  been  disposed 
of;  or,  if  not  tried,  it  must  have  been  put  off  on  application 
of  the  defendant  for  some  sufficient  cause  shewn  upon  affida- 
vit, in  which  case  the  defendant  would  have  had  to  pay  the 
plaintiff’s  costs.  But  the  cause  went  off  in  consequence  of  the 
plaintiff  not  being  ready  when  called  upon.  The  court  could 
not  compel  him  to  go  to  trial,  and  all  that  could  be  done  was 
to  strike  the  cause  from  the  docket.  The  plaintiff  could  not 
claim  as  a matter  of  right  to  have  his  case  restored  to  the 
docket  when  he  was  ready,  and  when  perhaps  he  would  be 
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taking  the  defendant  by  surprise  in  the  absence  of  his  wit- 
nesses. In  this  case  the  defendant  swears  that  in  consequence 
of  the  cause  being  struck  out  he  consented  to  some  of  his  wit- 
nesses returning  to  their  homes  in  the  townshipof  Cramahe, 
and  that,  hearing  and  believing  that  they  had  gone  away,  he 
was  unwilling  to  consent  to  the  cause  being  restored  to  the 
docket.  If  indeed  it  were  shewn  that  the  defendant’s  wit- 
nesses were  in  attendance,  or  within  reach,  so  that  their 
attendance  could  have  been  immediately  procured,  and  the 
defendant  had  refused  to  consent  to  proceed  to  trial,  there 
would  be  little  reason  why  he  should  have  costs  for  the  de- 
fault of  the  plaintiff  to  proceed  to  a trial  which  he  had  him- 
self prevented  from  going  on.  I do  not  find  anything  in 
the  affidavits  to  shew  that  such  a state  of  facts  existed  ; 
and  the  defendant  and  his  witnesses  being  absent  when  the 
cause  was  called,  cannot  affect  the  question. 

I think,  therefore,  however  hard  it  may  seem  to  the  plain- 
tiff under  the  circumstances,  that  he  has  not  made  out  a case 
which  entitles  him  to  have  the  rule  nisi  for  judgment  as  in 
case  of  a nonsuit  discharged  on  the  peremptory  undertak- 
ing only,  without  payment  of  costs,  and  that  he  can  only 
be  relieved  on  payment  of  costs. 


Doe  dem.  Hay  v.  Hunt. 

Ejectment — Judgment  as  in  case  of  nonsuit — Plaintiff  allowed  to  withdraw 
rule  to  discontinue. 

On  a motion  for  judgment  as  in  case  of  a nonsuit,  in  an  action  of  eject- 
ment the  plaintiff  consented  that  the  rule  should  be  absolute  if  a rule 
to  discontinue  were  not  taken  out  within  a month. 

A rule  to  discontinue  was  taken  out,  and  a notice  of  taxation  served, 
which  was  enlarged.  The  court,  under  the  circumstances  of  the  case 
as  set  out  below,  afterwards  allowed  the  plaintiff  to  withdraw  his  rule 
to  discontinue,  and  to  proceed  to  trial,  on  payment  of  costs  and  on  giv- 
ing additional  security  for  costs  in  the  action. 

[Practice  Court,  T.  T.  16  Yic.] 

In  this  case  an  application  was  made  during  the  last  term 
(Easter)  for  judgment  as  in  case  of  nonsuit,  for  not  proceed- 
ing to  trial  according  to  the  practice  of  the  court;  and  on  the 
part  of  the  lessor  of  the  plaintiff  it  was  then  agreed  that  the 
rule  might  be  absolute  if  a rule  to  discontinue  were  not  taken 
out  within  a month.  On  the  23rd  of  June,  a few  days  only 
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after  term,  the  lessor  of  the  plaintiff  took  out  a rule  to  dis- 
continue on  payment  of  costs,  and,  on  the  23rd  of  August, 
notice  of  taxation  of  costs  was  served  on  the  agent  of  the 
plaintiff’s  attorney.  On  the  25th  of  August  the  time  for 
taxation  was  enlarged  by  consent  till  Monday  then  next, 
the  first  day  of  term.  During  the  last  term  the  lessor  of 
the  plaintiff  moved,  on  an  affidavit  made  by  his  attorney, 
Mr.  Campbell,  for  a rule  to  shew  cause  why  the  plaintiff 
should  not  have  leave  to  withdraw  the  rule  to  discontinue, 
and  the  consent  given  therefor,  or  why  the  plaintiff  or 
lessor  of  the  plaintiff  should  not  be  at  liberty  to  proceed  to 
the  trial  of  this  cause,  at  such  time  and  upon  such  terms  as 
the  court  might  direct ; and  in  the  meantime  all  further 
proceedings  to  be  sayed. 

In  support  of  the  application,  Mr.  Campbell’s  affidavit  set 
forth  that  a large  expense  had  been  incurred  by  the  lessor 
of  the  plaintiff  and  the  defendant  in  the  execution  of  several 
commissions  issued  to  take  the  testimony  of various  witnesses 
some  of  them  very  aged  persons,  in  the  United  States  ; that 
the  evidence  taken  under  these  commissions  had  been  duly 
returned  ; and  that,  in  consequence  of  the  age  of  some  of  the 
witnesses,  there  were  strong  grounds  to  apprehend  that 
their  testimony  cpuld  not  be  procured  on  another  occasion; 
that  at  the  time  of  the  application,  during  the  last  term,  he 
(Mr.  Campbell)  was  sick  and  unable  to  attend  to  business  ; 
and  that  he  in  consequence  wrote  to  his  agent,  either  to  con- 
sent to  have  the  motion  for  a nonsuit  made  absolute,  or  to 
discontinue  the  suit,  as  he  might  consider  most  advisable  ; 
that  the  lessor  of  the  plaintiff  fully  and  bona  fide  intended 
to  prosecute  this  action,  if  permitted  so  to  do,  until  the 
opinion  and  judgment  of  the  court  on  his  title  to  the  land  in 
dispute  between  him  and  the  defendant,  should  be  obtained, 
and  that  he  (Mr.  Campbell)  had  full  authority  and  directions 
so  to  do,  and  intended  and  desired  so  to  do. 

The  defendant,  in  shewing  cause  against  this  rule,  filed  his 
own  affidavit,  shewing  that  various  suits  in  which  the  title  of 
the  lessor  of  the  plaintiff  was  involved  had  already  been  tried  , 
and  that  on  all  these  occasions  the  title  of  the  defendant  was 
sustained  against  the  claim  set  up  on  behalf  of  the  lessor  of 
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the  plaintiff;  that  there  had  been  a great  deal  of  litigation  as 
to  the  property  in  question,  and  that  he,  the  defendant,  had 
been  put  to  very  great  expense  ; that  the  security  given  for 
costs  in  this  cause  was  only  for  £100,  and  that  such  security 
was  inadequate,  the  defendant  having  already  expended  a 
sum  equal  to  the  amount  in  preparing  for  his  defence. 

McLean,  J. — If  all  litigation  were  to  cease  with  the 
discontinuance  of  this  action,  there  would  be  a strong  induce- 
ment to  discharge  this  rule,  inasmuch  as  the  lessor  of  the 
plaintiff  has  voluntarily  placed  himself  in  this  position;  but 
when  a strong  desire  is  manifested  to  proceed,  so  that  the 
judgment  of  the  court  may  be  obtained  on  the  title,  and  the 
expense  already  incurred  by  both  parties  will  be  fruitless  if 
this  suit  is  discontinued,  and  moreover  the  testimony 
already  obtained  may  not  be  found  on  a future  occasion,  it 
appears  to  be  more  conducive  to  the  ends  of  justice  that 
the  lessor  of  the  plaintiff  should  be  at  liberty  to  proceed. 

It  is  nodoubt  very  desirable  to  the  defendantthat  he  should 
be  relieved  from  litigation  in  reference  to  his  title,  but  at  the 
same  time  he  must  feel  thatthediscontinuance  of  the  present 
suit  could  not  materially  serve  him.  He  would  be  at  all 
times  liable  to  have  another  action  commenced  when  the 
parties  were  better  prepared,  and  thus  his  title  would  not 
be  established  as  free  from  doubt.  The  security  for  costs 
is  alleged  to  be  inadequate,  and,  as  the  plaintiff  is  now 
seeking  to  be  relieved  from  a dilemma  in  which  he  has 
placed  himself,  it  is  but  reasonable  that  he  should  give  such 
additional  security  for  costs  as  will  relieve  the  defendant 
of  all  apprehension  of  loss  on  the  conclusion  of  the  suit. 

The  rule  will  therefore  be  absolute,  on  payment  of  all 
costs  of  the  application  for  judgment  as  in  case  of  nonsuit, 
and  the  costs  attending  the  bills  and  the  taxation  of  costs, 
as  well  as  of  this  rule ; and  subject  also  to  the  condition 
that  additional  security  be  given  for  the  costs  of  the  cause 
to  the  amount  of  £100. 

Kule  accordingly  (a). 

r 

(a)  The  case  was  afterwards  tried,  and  resulted  in  a verdict  for  the 
plaintiff,  which  the  court  refused  to  disturb.  See  11  U.  C.  R.  367. 
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O’Donohoe  v.  Maguire. 


A defendant  will  not  be  allowed  to  plead 
general  issue  “ by  statute.” 


pleas  in  addition  to  the 
. [Chambers.] 


This  was  an  action  of  trespass  for  seizing  the  plaintiff’s 
goods.  The  defendant  pleaded  : 1,  General  issue  “ by  sta- 
tute 2,  Not  possessed  ; and  3,  No  notice  of  action. 

The  plaintiff  applied  to  strike  out  the  second  and  third 
pleas,  on  the  ground  that,  where  the  defendant  relies  upon 
not  guilty  “ by  statute,”  it  is  inconsistent  with  the  practice 
to  permit  other  pleas  to  be  added  to  that  plea. 


Buuns,  J — The  statute  intended  to  be  relied  upon  is  the 
14  & 15  Vic.  chap.  54,  the  fifth  section  of  which  declares  that 
a defendant  may  plead  the  general  issue, and  give  in  evidence 
all  special  matters  of  justification  or  excuse, or  that  hereceived 
nonotice, under  suchplea,as  fully  as  ifthe  samewere  pleaded. 

The  reason  for  obliging  the  defendant  to  rely  either  upon 
the  general  issue,  marked,  according  to  the  rule  in  the  mar- 
gin, “ by  statute  ” alone,  or  else  to  treat  the  general  issue  as 
pleaded  at  common  law,  depending  upon  its  effect  under  the 
rules  of  court  combined  with  special  pleas,  is  pointed  out  in 
the  cases  of  Boss  v.  Clifton  (11  A.  & E.  631)  and  Legge  v. 
Boyd  (1  M.  & G.  898).  It  tends  to  encumber  the  record  and 
the  trial  to  permit  defences  dehors  thestatuteaswell  as  under 
the  statute.  The  statute  affords  every  protection  that  can 
possibly  be  necessary,  and  if  the  defendant’s  case  comes 
within  it  he  requires  no  other  pleadingthanthe  general  issue 
to  avail  himself  of  his  defence.  If  his  case  is  not  within  the 
authority  of  the  act,  then  he  should  not  deceive  the  plaintiff 
by  pretending  to  rely  upon  that  which  in  truth  affords  him 
no  defence. 

According  to  Johnson  v.  Hunter  (1  U.  C.  B.  280),  a judge 
has  power  to  strike  out  pleas  improperly  pleaded.  It  is  true 
the  statute  of  1822  (2  G.  IV.  ch  1,  sec.  7)  conferred  the 
power  on  defendant  to  plead  several  matters  without  the 
leave  of  the  court,  and  repealed  the  statute  of  Ann.  I have 
always  been  of  opinion,  and  am  so  now,  that  such  authority 
was  never  intended  to  throw  open  to  defendants  a power  to 
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plead  indiscriminately  all  kinds  of  pleas  which  are  inconsist- 
ent with  each  other  and  that  the  court  or  a judge  has  the 
power  to  compel  defendants  to  shape  their  defences  so  as  not 
to  involve  inconsistencies.  In  fact,  that  the  same  descrip- 
tion of  discretion  exists  to  strike  out  pleas  that  existed  under 
the  statute  of  Ann  to  permit  them  to  be  pleaded. 

The  statute  14  & 15  Yic.  ch.  54  amply  protects  a defendant 
relying  upon  it,  and  there  is  no  reason  why  he  should  in- 
cumber the  case  by  pleadings  and  evidence  which  may  not 
affect  or  decide  the  merits. 

I have  noticed  that  in  many  cases  at  Nisi  Pruisthe  records 
appear  with  pleas  marked  as  pleaded  under  statutes  with 
special  pleas,  but  it  has  always  occurred  to  me  that  the  prac- 
tice is  wrong,  and  it  could  not  have  been  so  if  the  defendant 
were  obliged  to  ask  the  leave  of  the  court  to  plead  the 
several  matters. 

I make  the  summons  absolute  for  striking  out  the  second 
and  third  pleas  ; but  as  this  is  the  first  time  the  question  has 
been  brought  to  the  notice  of  the  judges,  I add  to  the  order, 
that  the  defendant  may  elect  to  let  the  pleas  stand  if  he 
chooses,  striking  out  from  the  margin  of  the  general  issue 
the  words  by  statute . I give  no  costs. 


Glass  v.  Carry  and  Holland. 

Semble,  that  one  of  two  defendants  who  has  been  arrested  for  more  than 
the  sum  recovered,  cannot  obtain  his  costs  of  defence  under  the  49  Geo. 
III.  ch.  4. 

[Practice  Court,  M.  T.,  16  Yic,] 

This  was  an  application  by  the  defendant  Holland  to  have 
his  costs  of  defence  taxed  and  allowed  to  him  in  this  cause, 
pursuant  to  the  statute  49  Geo.  III.  ch.  4,  on  the  ground 
that  he  had  been  arrested  and  held  to  bail,  without  any 
reasonable  or  probable  cause,  for  a greater  sum  than  that 
recovered  by  the  plaintiff. 

Holland’s  affidavit  shewed  that  he  was  held  to  bail  on  the 
22nd  of  March,  1853,in4H55,andthattheplaintiffrecovered 
a verdict  for-^93  Os.  8d. ; and  that  in  March,  1858,  the 
plaintiff,  on  an  execution  in  which  he  and  a third'party  were 
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plaintiffs  and  Carry  was  defendant,  caused  to  be  levied 
£68  4s.  5 d.,  which  sum  the  plaintiff,  before  the  arrest, 
knew  had  been  levied,  and  had  received  part  thereof,  and 
for  which  sum  he  (the  defendant  Holland)  received  credit 
at  the  trial  of  this  cause — not  saying,  however,  that  he  was 
rightfully  entitled  to  it. 

In  reply,  the  other  defendant,  Carry,  made  an  affidavit  that 
the  sum  of  £68  4s.  5 d.  was  received  by  the  plaintiff  upon  a 
debt  quite  different  from  and  independentof  that  upon  which 
this  action  was  brought;  and  the  plaintiff  made  a similar 
statement,  besides  stating  that  he  did  not  receive  the  snm 
of  .£68  4s.  5d.  until  the  18th  of  August,  1853,  after  the 
arrest  of  Holland.  % 

Draper,  J. — As  at  present  advised  I do  not  think  this 
application,  by  one  of  two  defendants,  could  be  sustained  ; 
but,  were  it  otherwise,  it  is  impossible  to  grant  it  in  the  face 
of  the  affidavits  filed  by  the  plaintiff,  which  completely  rebut 
the  statements  on  which  the  rule  nisi  was  granted. 

Eule  discharged,  with  costs. 


Parker  v.  Clark,  et  al. 

Action  on  promissory  note — Frivolous  demurrer. 

Declaration  on  a promissory  note  averred  that  it  was  made  payable  to 
two  of  the  defendants,  stating  their  names,  under  the  name,  style  and 
firm  of  Messrs.  B.  & Co.,  and  that  these  two  defendants,  naming 
them,  endorsed  to  the  plaintiffs.  Demurrer,  because  the  indorsement 
should  have  been  stated  to  have  been  by  the  firm. 

Held,  a frivolous  demurrer.  [Chambers.  ] 

The  declaration  was  against  three  of  the  defendants,  as 
makers  of  a promissory  note,  they  being  partners,  and 
against  the  other  defendants  as  indorsers.  The  note  was 
alleged  to  be  made  payable  to  the  two  defendants,  stating 
their  names,  under  the  name,  style  and  firm  of  Messrs. 
Bradbury  & Co.,  meaning  Messrs.  Bradbury  and  Company, 
or  order  ; and  it  was  averred  that  the  two  defendants, 
naming  them,  indorsed  the  note  to  the  plaintiff,  and  after- 
wards that  the  three  defendants,  makers,  became  liable 
jointly  as  a firm,  to  the  plaintiff,  and  the  other  two  defen- 
dants became  jointly  liable  as  the  firm  of  Bradbury  & Co. 
To  this  declaration  the  two  defendants  demurred,  because 
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the  indorsement  or  transfer  to  the  plaintiff  should  have  been 
stated  to  have  been  by  the  partnership  of  Bradbury  & Co.,  and 
notby  the  two  defendants, as  itwouldappearhere,  separately. 

The  plaintiff  moved  to  set  aside  the  demurrer  as  frivolous, 
and  to  be  allowed  to  sign  judgment. 

Burns,  J. — I am  of  opinion  that  the  demurrer  is  frivolous. 
Mr.  Chitty,  in  his  work  on  bills,  treating  of  how  partners 
are  to  transfer  notes  or  bills  payable  to  the  firm,  says  that 
the  transfer  should  be  by  one  partner  for  himself  and  partner, 
or  that  he  should  subscribe  both  names  or  the  name  of  the 
firm . In  the  case  of  a bill  payable  to  a firm,  and  a transfer 
made  after  the  dissolution  of  the  firm,  it  is  then  proper  that 
the  transfer  should  be  in  the  individual  names,  for  the  firm 
is  at  an  end.  Relgour  v.  Finalyson  (1  H.  Bla.  155).  Per- 
haps it  may  not  be  absolutely  necessary  that  it  should  be 
so, — see  Lewis  v.  Reilly  (1  Q.  B.  349,) — but  it  clearly  is  not 
wrong  to  be  so  transferred.  For  aught  that  appears  upon  the 
pleadings,  the  firm  of  Bradbury  & Co.  may  have  been  dis- 
solved when  the  note  was  transferred  ; but  if  it  was  not, 
the  declaration  here  avers  that  the  three  defendants, 
makers,  made  the  note  to  the  other  two  defendants  under 
the  name  and  style  of  Bradbury  & Co.,  and  that  the  defen- 
dants transferred  all  their  rights  to  the  plaintiff.  That 
transfer  includes  all  right  they  had  in  the  note,  whether  as 
partners  or  otherwise, and  they  remain  liable  to  the  plaintiff* 
and  the  declaration  asserts  that  it  is  a joint  liability. 

I think  the  demurrer  should  be  set  aside,  and  the  plaintiff 
be  allowed  to  sign  judgment. 


Dempsey  v.  Caspar. 

Interpleader — Apportionment  of  costs. 

Where,  on  an  interpleader  issue,  the  claimant  established  his  right  to  all 
except  a small  portion  of  the  goods — Held , that  he  was  entitled  to  the 
costs  of  the  interpleader  rule,  and  of  the  feigned  issue  and  trial,  from 
which  the  defendant  might  deduct  such  costs  as  he  had  incurred  in 
proving  his  claim  to  those  goods  which  were  found  to  belong  to  him 

[Practice  Court,  H.  T.  17  Vic.] 

Upon  an  interpleader  issue  the  plaintiff  was  the  claimant 
of  certain  goods  seized  by  the  sheriff  at  the  suit  of  the  defen- 
dant, who  was  the  execution  creditor.  At  the  trial  the  jury 
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found  all  the  goods  to  be  the  property  of  the  claimant,  ex- 
cept a piano'forte  and  two  bedsteads,  and  as  to  these  they 
found  they  were  liable  to  the  defendant’s  execution. 

The  claimant  applied  for  the  costs  occasioned  by  the  ap- 
plication for  the  interpleader  rule,  and  for  the  costs  of  the 
issue  and  of  this  application.  The  defendant  contended 
that,  inasmuch  as  he  succeeded  in  part  at  the  trial,  the 
costs  should  be  apportioned. 

Burns,  J. — I consider  that  the  case  of  Lewis  v.  Holding 
(2  M.  & G.  875)  settles  what  should  be  done  in  this  case. 
Here  bothparties  haveclaimed  morethanthey  ought  to  have 
claimed.  The  plaintiff,  it  is  clear,  ought  not  to  have  made 
any  claim  to  the  piano  or  the  bedsteads ; and  on  the  other 
hand  the  jury  say  the  defendant  ought  not  to  have  claimed 
the  other  property — which  was  the  most  considerable, and  the 
principal  matter  in  question — as  being  liable  to  his  execution. 
The  plaintiff  is  entitled  to  have  the  costs  occasioned  by  and 
of  the  interpleader  rule.  With  regard  to  the  costs  of  the 
feigned  issue  and  the  trial,  I shall  adopt  the  rule  laid  down 
in  Brown  v.  Hutchinson  (7  D.  & L.35),  anddirectthe  general 
costs  to  be  allowed  to  the  plaintiff,  because  he  succeeded  on 
the  main  point.  I direct  the  master  to  tax  and  allow  to  the 
defendant  so  much  of  the  brief,  counsel’s  fee,  and  of  any 
witnesses  the  defendant  may  have  had,  as  was  occasioned 
by  the  defence  for  the  piano  and  bedsteads,  and  to  deduct 
the  same  from  the  plaintiff’s  costs.  I give  no  costs  of  this 
application  to  either  party.  The  plaintiff  asked  for  more 
than  he  had  a right  to  ask  for,  and  this  compelled  the  de- 
fendant to  appear  and  resist  the  claim. 


Dingman  v.  Keegan. 

Declaration  amended  at  defendant' s instance — Service  Qf  amended  declaration 
— Time  to  plead. 

When  an  order  is  obtained  at  the  instance  of  the  defendant  to  amend  the 
declaration  by  inserting  his  right  name,  it  is  the  plaintiff’s  duty  to  see 
that  the  amendment  is  made  both  in  the  copy  filed  and  served,  and  the 
time  to  plead  will  begin  from  such  amendment : but  i t is  not  necessary  to 
serve  a fresh  copy — Semble , however,  that  a new  demand  of  plea  is  re- 
quisite. [Chambers.] 

The  plaintiff  had  made  a mistake  in  the  name  of  the  de- 
fendant in  the  declaration,  and  the  defendant  had  obtained 
VOL.  i.  prac, — K. 
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an  order  on  the  15th  of  September,  to  compel  the  plaintiff  to 
amend  the  declaration  by  inserting  the  defendant’s  right 
name,  and  at  the  plaintiff’s  expense.  The  order  was  served 
on  the  15th  of  September,  and  the  costs  paid  on  the  21st  of 
September,  and  judgment  signed  on  the  25th  of  September, 
for  want  of  a plea.  This  was  complained  against  as 
irregular,  because  no  amended  declaration  was  served,  and 
because  judgment  was  signed  too  soon. 

Burns,  J. — The  defendant  seems  to  suppose  that  it  was 
necessaryfor  theplaintiff  to  serve  an  amended  declaration — 
that  is,  a fresh  copy  of  it — as  he  might  have  done  in  case  the 
amendment  had  proceeded  from  the  plaintiff.  In  this  I think 
the  defendant  is  wrong.  The  terms  of  the  order  are,  that 
the  declaration  shall  be  amended  by  inserting  therein  the 
defendant’s  right  name.  The  plaintiff  of  course  is  the  party 
who  should  do  this,  both  in  the  declaration  filed  and  the  copy 
served.  The  plaintiff  should  see  that  the  copy  is  corrected, 
which  he  might  do  by  calling  on  the  defendant  for  it,  and 
making  it  to  correspond  with  the  original,  but  he  was  not 
obliged  to  serve  a fresh  copy.  The  service  would  then  be 
from  the  time  that  the  copy  was  corrected,  and  probably  a 
fresh  demand  of  plea  would  be  required.  It  is  unnecessary 
to  consider  the  latter  point  however  ; and  if  it  turned  upon 
that,  I have  notbefore  me  the  necessary  information  to  decide 
whether  the  plaintiff  was  or  was  not  regular.  The  simple 
question  is,  whether  it  was  the  duty  of  the  plaintiff  to  make 
the  copy  served  correspond  with  the  original,  and  I think  it 
was  his  duty,  so  that  he  could  not  call  on  the  defendant  to 
plead  till  that  was  done.  Without  that  being  done  it  is 
impossible  to  say  there  has  been  a service  of  the  declara- 
tion corresponding  with  the  one  on  the  file. 

The  judgment  must  be  set  aside  as  being  irregularly 
signed,  and  with  costs. 
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Carroll  v.  Light. 

Arrest — Omission  in  the  writ  of  name  of  Clerk  of  the  Grown , and  of  [L.  S.] 

It  is  no  objection  to  an  arrest  that  the  copy  of  the  writ  served  does  not 
contain  the  name  of  the  Clerk  of  the  Crown,  or  a mark  [L.  S.]  , to  shew 
that  the  original  was  issued  by  the  proper  authority  and  sealed. 

[Chambers.] 

The  defendant  having  been  arrested  under  a judge’s 
order,  for  £500,  obtained  a summons  to  set  aside  the  arrest 
upon  two  grounds : 

1.  Because  the  copy  of  the  writ  served  at  the  time  of  the 
arrest  did  not  contain  the  name  of  the  Clerk  of  the  Crown, 
as  shewing  that  the  original  writ  was  issued  by  the  proper 
authority. 

2.  Because  the  copy  served  did  not  contain  a mark  [L.S.] , 
or  anything  to  shew  that  the  original  writ  was  sealed. 

Burns,  J. — The  first  of  these  objections  has  already  been 
determined  by  the  Chief  Justice  of  the  Common  Pleas, in  the 
case  of  Leach  v.  Jarvis  (1  Chamb.  Rep.  264), on  the  authority 
of  Clutterbuck  v.  Wiseman  (2  Cr.  & J.  218).  The  plaintiff 
produces  the  original  writ  in  this  case,  shewing  that  it  was 
properly  signed.  The  objection,  therefore,  is  reduced  to  this, 
whether,  without  the  signature  being  copied,  the  paper  pur- 
porting to  be  a copy  is  such.  I think  it  is,  for  the  signature 
is  not  part  of  the  writ,  but  authenticates  its  issue  merely. 

As  to  the  second  objection,  I find,  upon  looking  at  my 
notes,  it  occupied  my  attention  in  the  District  Court,  in 
December,  1846,  in  a case  of  Callaghan  v.  Bostwick  et  al. 
The  opinion  I expressed  in  that  case  I find  is  very  similar  to 
that  expressed  by  Mr.  Justice  McLean  in  the  Practice  Court, 
in  Hilary  Term, 1849, in  the  case  of  Cameron  v.  Wheeler  (6  U. 
C.  R.  855).  In  the  case  of  Clutterbuck  v. 'Wiseman,  already 
referred  to,  Lord  Lyndhurst  says,  “ The  copy  of  the  writ  is 
served.  It  omits  the  signature  of  the  officer,  which,  like  the 
seal,  may  be  necessary  to  authenticate  the  process,  but  is  no 
part  of  the  writ.”  The  legal  signification  we  give  to  the 
word  seal,  as  applied  to  a writ,  is  the  stamp  of  the  court,  to 
show  that  the  process  issues  by  proper  authority.  The  stamp 
cannot  be  copied, and  is  only  put  to  the  writ  to  authenticate 


188 


PRACTICE  REPORTS. 


it.  Any  mark  put  on  the  copy  to  shew  that  the  original  was 
sealed  would  not  prove  that  it  in  fact  was  so  ; and  if  any  dis- 
pute arose  as  to  that  fact,  the  original  must  be  produced  or 
accounted  for  in  order  to  ascertain.  The  seal  cannot  be 
imitated  or  copied,  which  of  itself  proves  that  it  is  not  part 
of  the  writ,  but  is  the  authority  for  what  may  be  copied. 

The  summons  must  be  discharged  with  costs. 


Archibald  v.  Cameron. 

Judgment  as  in  case  of  nonsuit. 

A plaintiff,  having  given  notice  of  trial,  is  estopped  from  objecting  that 
issue  is  not  joined  for  want  of  a similiter. 

Where  a cause  has  been  once  tried  the  defendant  cannot  obtain  judgment 
as  in  case  of  a nonsuit,  but  must  carry  the  record  down  by  proviso. 

[Practice  Court,  H.  T.  17  Vic.] 

The  record  in  this  cause  was  carried  down  and  tried  at  the 
Assizes  held  at  Cornwall  in  the  spring  of  1852,  and  a verdict 
rendered  for  the  defendant.  The  court  afterwards  set  the 
verdict  aside,  and  granted  a new  trial.  Then  the  defendant 
applied  for  and  obtained  leave  to  amend  his  pleas.  Pleas 
were  added  to  those  before  on  the  record,  to  which  the  plain- 
tiff replied,  but  it  was  said  that  the  defendant  had  not  deliv- 
ered a rejoinder  or  filed  one.  The  plaintiff  gave  notice  of 
trial  for  the  autumn  assizes  of  1852,  but  afterwards  coun- 
termanded the  same. 

The  defendant  thereupon  applied  for  judgment  as  in  case 
of  a nonsuit. 

The  plaintiff  objected  to  the  defendant’s  motion  on  two 
grounds  : 1st,  That  issue  was  not  yet  joined  ; in  support  of 
which  objection  the  last  case  on  this  subject  was  relied  on — 
Knaggs  v.  Knaggs  (15  Jur.  880) : and  2nd,  That  having 
once  taken  down  the  record,  and  the  cause  having  been  tried, 
the  defendant’s  only  remedy  was  to  carry  the  cause  down 
by  proviso. 

Burns,  J. — With  regard  to  the  first  objection,  I am  of 
opinion  it  should  not  prevail.  It  may  be  a sufficient  objec- 
tion, where  no  notice  of  trial  has  been  given,  to  shew  that 
in  point  of  fact  the  issue  is  not  completely  joined,  though  in 
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making  up  the  record  the  plaintiff  may  add  the  similiter  for 
the  defendant.  I agree  that  the  plaintiff,  having  given  notice 
of  trial,  is  estopped  from  saying  the  issue  is  not  joined^ 
because,  though  in  fact  not  joined  by  the  act  of  the  defendant, 
yet  it  requires  no  act  of  the  defendant  to  do  it,  for  the  plaintiff 
may  add  it  himself. — Wilkes  v.  Wilkins  (ante,  page  90). 

The  second  objection  is  good.  If  the  defendant  now 
wishes  the  cause  disposed  of,  he  should  carry  the  record 
down  by  proviso.  The  plaintiff  is  not  in  default  if  he  has 
tried  his  cause,  and  whatever  may  happen  to  the  verdict 
and  the  record  afterwards  does  not  alter  that  position. 

The  rule  must  therefore  be  discharged  with  costs. 


Arnold  v.  Higgins. 

The  14  & 15  Vic.,  ch.  64,  sec.  7,  has  not  the  effect  of  allowing  judgment 
as  in  case  of  a nonsuit  in  an  action  of  replevin. 

[Pbactice  Court,  M.  T.,  16  Vic.] 

Replevin. — The  defendant  moved  for  judgment  as  in 
case  of  nonsuit,  for  not  going  to  trial  pursuant  to  notice. 

Draper,  J. — According  to  the  cases  reported,  of  Jones  v. 
Concannon  (3  T.  R.  661),  Shortridge  v.  Hiern  (5  T.  R.  400), 
Brown  v.  Simmons  (1  U.  C.  R.  336),  the  rule  should  be  dis- 
charged. The  defendant,  however,  relies  on  the  seventh 
section  of  14  & 15  Vic.,  chap.  64,  which  declares  that  the 
plaintiff  and  defendant  in  replevin ‘‘shall  declare, avow, reply, 
rejoin,  and  otherwise  plead  to  issue,  and  have  and  take  all 
subsequent  proceedings  to  trial  and  judgment,  within  the  same 
time  as  in  other  personal  actions ; and  in  case  of  default  or 
neglect  so  to  do,  shall  be  liable  to  the  like  judgment  of  dis- 
continuance,non  pros, or  nonsuit, as  mother  personal  actions.’ 
At  first  sight  these  words  would  appear  conclusive  in  the  de- 
fendant’s favor,  but  on  consideration  I am  of  opinion  they  do 
not  entitle  the  defendant  to  prevail.  I take  it  the  Legislature 
have  not  by  this  provision  altered  theposition  of  the  avowant 
or  party  making  cognizance  ; that  he  still  remains  as  much 
as  ever  an  actor  in  the  suit,  and  may  himself  carry  down  the 
record  in  cases  where  in  “ other  personal  actions  ” he  could 
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not  do  so  ; and  that  the  statute  was  not  intended  to  place 
the  avowant,  &c.,  in  a more  favorable  position  than  the 
defendant  in  any  other  personal  action ; that  the  reason 
which  prevents  judgment,  as  in  case  of  nonsuit  being  granted 
in  England  for  such  a default  as  this,  applies,  notwith- 
standing the  general  language  of  the  provincial  statute.  A 
rigid  and  literal  construction  of  the  seventh  clause  might 
properly  exclude  a judgment  by  default , for  not  avowing  or 
answering  the  declaration,  as  such  default  would  not  be  a 
discontinuance,  non  pros,  or  nonsuit,  which  are  the  only 
judgments  for  default  or  neglect  given  by  the  act. 

Buie  discharged,  with  costs. 


Cary  \r.  Cumberland. 

Notice  to  admit — Summons. 

On  a notice  to  admit  no  summons  can  be  taken  out  until  the  expiration 
of  forty-eight  hours  from  the  time  specified  in  the  notice  for  an  inspec- 
tion of  the  documents.  [Chambers.] 

Notice,  on  the  part  of  the  plaintiff,  calling  on  the  defen- 
dant to  admit  documents,  wras  served  on  the  6th  of  October, 
in  which  the  time  specified  for  inspection  was  on  the  8th  of 
October,  between  the  hours  of  ten  and  twelve.  On  the  8th 
of  October,  after  the  expiration  of  the  time,  the  plaintiff 
obtained  a summons  calling  on  the  defendant  to  shew  cause 
why  he  should  not  pay  the  expenses  of  proving,  if  he  would 
not  admit  the  documents,  returnable  on  the  9th  of  October. 
The  defendant  contended  that  the  summons  ought  not  to 
have  issued  until  after  the  expiration  of  forty-eight  hours 
from  the  time  he  might  have  liberty  to  inspect ; and  that 
the  party  is  not  at  liberty  to  burthen  the  cause  with  the 
expense  of  a summons  until  it  be  seen  that  the  opposite 
party  will  not  admit. 

The  plaintiff  contended  that  he  might  apply  immediately 
after  the  expiration  of  the  time  for  inspection  of  the  docu- 
ments, and  that  it  had  so  been  decided  in  chambers. 

Burns,  J. — The  first  question  is  from  what  time  the  forty- 
eight  hours  mentioned  in  the  28th  rule  of  E.  T.  5 Yic.  is  to 
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be  computed,  and  it  appears  to  me  it  must  be  computed  from 
the  time  mentioned  at  which  inspection  can  be  had,  and  not 
from  the  time  of  the  service  of  the  notice.  The  time  men- 
tioned for  inspection  of  the  documents  may  be  according  to 
the  wish  or  desire  of  the  party  serving  the  notice,  and  it 
should  be  governed  by  the  time  when  the  trial  is  to  take 
place ; and  a reasonable  time  before  the  trial  should  be 
allowed,  otherwise  the  judge  would  enlarge  the  time,  or  per- 
haps not  allow  any  order  to  be  made  upon  the  notice.  It 
must  then  follow  that  there  may  be  cases  requiring  several 
days  to  intervene  between  the  service  of  the  notice  and  the 
time  that  inspection  may  be  had.  Application  for  a sum- 
mons surely  could  not  be  made  before  the  time  at  which  the 
inspection  is  to  take  place  ; and  it  is  apparent  that  the  forty- 
eight  hours  not  only  may  elapse,  but  must  necessarily  at 
times  do  so,  between  the  service  of  notice  and  the  time  at 
which  inspection  is  to  be  had — therefore  it  cannot  be  that  the 
forty-eight  hours  is  to  be  computed  from  service  of  the  notice. 
If  that  were  the  true  construction  of  the  computation  of  the 
time,  it  would  follow  that  at  times  an  order  could  be  obtained 
before  the  time  at  which  inspection  is  to' take  place. 

The  forty-eight  hours  must  be  computed  from  the  time  that 
the  documents  may  be  inspected,  during  which  the  party  on 
whom  the  notice  is  served  may  determine  whether  or  not  to 
admit.  The  question,  therefore,  is  reduced  to  this, — whether, 
during  that  time,  the  party  serving  the  notice  can  apply  for 
and  obtain  a summons  calling  upon  the  opposite  party  to 
admit.  The  present  case  is  well  calculated  to  test  the  valid- 
ity of  the  application  for  summons,  for  the  application  is 
made  on  the  same  day  that  inspection  may  be  had,  and 
returnable  the  next  day  ; and  if  the  summons  be  made  ab- 
solute, then  the  order  itself  compelling  the  opposite  party  to 
pay  the  expense  of  proving  the  documents  would  have  issued 
before  the  expiration  of  the  forty-eight  hours.  It  is  said  that 
the  effect  of  the  order  may  be  avoided  by  the  party  still 
giving  the  required  admission,  and  that  allowing  the  applica- 
tion to  be  made  during  the  pendency  of  the  forty-eight  hours 
facilitates  the  proceedings.  The  object  of  the  rule  of  court 
was  to  lessen  the  expenses  of  a suit ; but  if  an  order  of  court 


14‘2 


PRACTICE  REPORTS. 


may  be  applied  for  and  obtained  during  the  time  that  the 
party  upon  whomthe  notice  is  served  has  the  privilege, under 
the  rule,  to  say  whether  he  will  admit  or  not,  then  it  is  obvi- 
ous that  an  expense  is  incurred  altogether  unnecessary. 

I am  of  opinion  that,  during  the  pendency  of  the  forty- 
eight  hours  from  the  time  mentioned  at  which  inspection  may 
be  had,  the  party  serving  the  notice  has  no  right  to  burthen 
the  cause  with  the  expenses  of  a summons  calling  upon  the 
opposite  party  to  admit.  It  by  no  means  follows  that, because 
he  does  not  admit  the  documents  within  the  hours  specified 
during  which  he  may  see  them, he  may  notwithin  forty-eight 
hours  afterwards  return  the  notice  served  upon  him, with  the 
indorsement  that  he  will  admit,  as  the  rule  prescribes.  The 
party  either  must  attend  thereturn  of  the  summons, andshew 
that  it  ought  not  to  have  been  obtained,  or  else  suffer  the 
order  to  be  made;  and  in  the  latter  case  I am  not  at  all  clear, 
if  he  suffers  the  order  to  be  made  and  afterwards  agrees  to 
admit,  that  he  may  not  be  compelled  to  pay  the  expense  of 
the  order.  It  would  seem  reasonable  that  he  should  do  so  ; 
and  if  so,  it  would  seem  then  to  follow  that  the  order  should 
not  be  applied  for  until  the  expiration  of  the  time  which  the 
party  has  given  to  him  to  say  whether  he  will  admit. 

I think  the  summons  must  be  discharged,  but  as  it  was 
obtained  from  me  under  the  representation  that  it  had  been 
otherwise  decided  in  chambers,  and  as  it  would  seem  that  it 
was  so  decided,  it  must  be  without  costs. 


The  Municipal  Corporation  of  the  -d  wt  t\  „ 

rn  -TT  }•  v.  D.  P.  W.  -Day. 

Township  of  Kingston  j 

“ “ “ “ v.  Walter  Day. 

“ “ “ “ v.  Hope  Day. 

An  award  will  not  be  set  aside  for  a mistake  in  law  on  the  part  of  the 
arbitrators  not  apparent  upon  the  face  of  the  award. 

[Practice  Court,  E.  T.,  16  Vic.] 

These  were  three  actions  upon  a bond  of  D.  P.  W.  Day, 
as  collector  of  the  taxes  of  the  township  of  Kingston  for  the 
year  1851,  and  the  other  two  defendants  as  his  sureties. 
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The  condition  of  the  bond  was  as  follows  : “ Now  the  con- 
dition of  this  obligation  is  such,  that  if  the  above  bounden 
D.  P.  W.  Day  will  truly, faithfully,  and  impartially  discharge 
the  duties  of  his  office,  as  are  described  in  the  new  Assess- 
ment Act,  18  & 14  Vic.  ch.  67,  more  particularly  those  con- 
tained in  the  clauses  88,  41,  and  42  of  said  act,  as  well  as 
in  those  of  any  act  now  in  force  in  this  province,  and  shall 
subject  himself,  and  subscribe  to,  and  obey  all  by-laws, 
rules  and  regulations  made,  or  from  time  to  time  enacted  or 
instituted  by  the  Municipal  Council  aforesaid,  and  shall  duly 
account  for  and  pay  over  all  moneys  which  shall  come  into 
his  hands  by  virtue  of  his  office  as  the  aforesaid  council  shall 
direct,  then  this  obligation  shall  be  null  and  void,  or  other- 
wise shall  be  and  remain  in  full  force  and  virtue.” 

The  defendant  D.  P.  W.  Day, suffered  judgment  bv  default 
to  be  entered  against  him,  and  the  other  two  defendants 
pleaded  pleas  which  were  demurred  to,  and  judgment  was 
given  on  the  demurrer  for  the  plaintiffs. 

Upon  the  condition  of  the  bond,  in  all  three  cases,  the 
breaches  suggested  were — 1.  That  D.  P.  W.  Day  did  not 
nor  would  truly,  faithfully,  and  impartially  discharge  the 
duties  of  his  office,  but  made  default,  and  did  not  call  at  leaBt 
once  upon  the  party  taxed,  or  at  the  place  of  his  usual  resi- 
dence, as  required  by  the  33rd  clause  of  the  act.  2.  That 
he  did  not  return  the  collector’s  roll  to  the  treasurer  of  the 
township  on  or  before  the  14th  of  December  1851,  according 
to  the  41st  section.  3.  That  he  did  not  deliver  to  the 
treasurer  of  the  township  an  account  of  all  the  taxes  remain- 
ing due  on  the  roll,  according  to  the  42nd  section.  4.  That 
the  said  D.  P.  W.  Day,  as  such  collector,  had  and  received 
for  and  on  account  of  the  plaintiffs,  and  by  virtue  of  his 
office,  divers  large  sums  of  money,  amoutiting  to  the  sum  of 
£1000,  yet  he  did  not  duly  account  for  or  pay  over  the 
same  or  any  part  thereof  to  the  plaintiffs,  but  therein  wholly 
failed  and  made  default,  and  the  money  so  had  and  received 
was  still  wholly  unpaid  and  unsatisfied  to  the  plaintiffs. 

Instead  of  assessing  damages  by  a jury  upon  a writ  which 
was  carried  down  to  the  judge  of  the  County  Court,  the 
parties  agreed  upon  a reference,  on  the  21st  of  March  1853, 
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that  all  matters  in  difference  in  the  respective  causes  should 
be  referred  to  the  award  of  George  H.  Detlor,  Edward  H. 
Hardy,  and  James  A.  Henderson,  the  last  of  whom  was  a 
barrister. 

From  the  facts  disclosed,  it  appeared  the  arbitrators  had 
several  meetings,  and  evidence  was  taken  to  prove  the  defal- 
cation of  D.  P.  W.  Day.  According  to  the  evidence,  it  was 
proved  that  he  had  received  for  the  taxes,  beyond  what  he 
had  accounted  for  to  the  treasurer,  the  sum  of  £'294  8s.  3d., 
and  according  to  what  his  counsel  and  attorney  contended 
for,  and  which  was  admitted,  he  only  received  and  was  liable 
for  £194  8s.  4d.  Notwithstanding  these  circumstances,  two 
of  the  arbitrators,  Hardy  and  Henderson  (the  third  not 
concurring  in  it),  awarded  only  the  sum  of  £53  13s.  9d.  to 
be  paid  by  the  said  D.  P.  W.  Day  and  his  sureties. 

During  this  term,  Kirkpatrick , Q.G.,  moved,  upon  affida- 
vits and  the  minutes  of  the  evidence  taken  before  the 
arbitrators,  and  other  papers  and  documents,  to  set  aside  the 
award,  on  the  following  grounds — for  improper,  corrupt, and 
partial  conduct  on  the  part  of  the  arbitrators  who  made  the 
award,  and  undue  means  used  in  procuring  and  making  the 
same,  the  amount  awarded  being  so  much  less  than  the 
sum  claimed  and  proved,  and  also  the  sum  admitted  by  the 
attorney  of  the  defendant  to  be  due.  2.  For  that  the  amount 
awarded  was  less  than  the  sum  stated  in  the  written  memo- 
randum signed  by  the  arbitrators  and  delivered  as  their 
award.  3.  For  mistake  in  law  by  the  arbitrators,  and 
exceeding  their  authority  in  deciding  upon  a point  of  law  not 
submitted  to  them  or  raised  by  the  attornies  for  the  parties  ; 
the  only  question  for  their  decision  being  the  amount  of 
damages  to  which  the  plaintiffs  were  entitled  upon  all  the 
breaches. 

Burns,  J. — There  is  nothing  upon  the  face  of  the  award 
by  or  from  which  any  of  the  objections  can  in  any  way  be 
supported  ; and  the  attack  upon  the  award  is  wholly  ex- 
trinsic, arising  upon  the  affidavits,  papers  and  documents 
produced.  The  second  objection  is  made  in  consequence  of 
a memorandum  drawn  up  and  signed  by  the  two  arbitrators 
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who  made  the  award  containing  the  directions  how  and  in 
what  manner  the  award  was  to  be  drawn  up  as  regarded 
the  disposition  of  the  damages  to  be  awarded,  in  which  it  was 
evident  a mistake  of  £10  had  been  made  in  the  addition. 
This  paper  was  not  the  final  award,  however,  of  the  parties, 
and  it  is  clear  it  was  not  intended  so  to  be,  because  there  was 
a blank  respecting  the  costs  of  the  reference,  which  costs 
were  to  be  in  the  discretion  of  the  arbitrators.  It  is  clear 
the  paper  is  only  a direction  from  which  to  frame  the  award, 
and  that  there  was  still  something  to  be  done  by  the  arbi- 
trators. In  the  mean  time,  and  before  they  signed  the  final 
award,  the  mistake  was  discovered  and  rectified,  and  at  the 
final  disposition  of  the  matter  that  mistake  was  set  right. 
The  argument  is,  that  the  memorandum  first  signed  must 
be  taken  to  be  the  award,  and  that  the  arbitrators  are 
fundi  officio.  If  that  were  so,  then  the  memorandum  is 
defective,  for  it  clearly  intended  to  dispose  of  the  costs  of 
the  reference,  but  yet  has  not  done  so,  and  did  not,  because 
it  was  to  be  done  at  a future  sitting. 

The  other  objections  to  the  award  resolve  themselves  into 
these  two  points  : 1.  Whether  a mistake  in  fact  extrinsic  of 
the  award  can  be  considered  such  misconduct  as  amounts 
to  a legal  objection  to  the  award  ; and,  2.  Whether  a mis- 
take in  law  extrinsic  can  be  treated  as  amounting  to  such 
misconduct  as  will  authorize  the  interference  of  the  court. 

The  mistake  in  fact  consists  in  this:  the  plaintiffs  contend 
that  a gross  error  must  have  been  committed  against  them, 
because  they  proved  themselves  entitled  to  £294  8s.  3 d. ; 
but  if  the  proof  was  not  considered  sufficient,  then  they 
had  a right  to  fall  back  upon  the  defendant’s  admission  of 
£194  8s.  4 d.  being  due  the  plaintiffs.  * When  I look  at  all 
thegroundsof  complaint  against  this  award, and  the  evidence 
upon  the  affidavits,  it  is  plain  that  if  any  error  be  committed 
it  was  an  intentional  one,  and  one  not  arising  from  any 
miscalculation  of  the  amounts,  but  one  of  law,  to  which  I 
shali  advert  presently.  There  is  no  misconduct  of  the  arbi- 
trators, apart  from  their  rejecting  the  sums  proved  and 
admitted,  upon  which  to  ground  the  least  cause  of  complaint 
against  them.  The  whole  ground  is  based  upon  the  propo- 
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sition  that  the  discrepancy  between  the  sum  awarded  and 
that  proved,  or  even  that  admitted  by  the  defendant,  at  the 
arbitration,  affords  of  itself  evidence  which  amounts  to  legal 
misconduct.  Whatever  weight  courts  might  have  been 
inclined  in  former  times  to  have  given  to  such  facts,  yet 
now  it  is  entirely  exploded.  I need  only  refer  to  Philips  v. 
Evans  (12  M.  & W.  809),  where  all  the  cases  are  reviewed  > 
and  that  case  decided  that,  if  there  be  no  error  upon  the 
face  of  the  award,  the  mistake  of  the  arbitrator  is  no  ground 
for  setting  aside  an  award,  unless  the  mistake  should 
correspond  with  that  made  In  Re  Hall  and  Hinds  (2  M.  & 
G.  847),  which  is  not  the  case  here. 

The  mistake  in  the  case  before  me  is  not  in  truth  in 
making  up  the  amounts  in  the  way  of  calculations  of  figures, 
but  it  is  in  truth  a mistake  in  law  upon  the  effect  of  the 
fourth  breach.  The  fourth  breach  as  laid  is,  that  the  collec- 
tor did  not  pay  over  the  amounts  received  to  the  plaintiffs. 
The  41st  section  of  the  act  13  & 14  Vie.  cli.  67,  directs  that 
the  collector  shall  pay  over  the  amounts  payable  to  the 
treasurer.  The  bond  in  this  case  was  to  comply  with  the 
provisions  of  the  law,  and  because  it  was  alleged  in  the 
breach  upon  the  record  that  the  collector  had  not  paid  the 
amount  collected  to  the  plaintiffs,  it  was  contended  that  the 
plaintiffs  were  not  entitled,  as  it  is  alleged  the  arbitrators 
thought,  even  to  the  amount  the  collector  admitted  he  had 
received.  How  Mr.  Henderson  could  have  brought  his  mind 
to  such  a conclusion  is  to  me  incomprehensible,  and  by  what 
process  of  reasoning  he  established  it  does  not  of  course 
appear.  The  bond  was  to  the  corporation,  and  the  treasurer 
could  not  have  sued  upon  it  in  his  own  name  ; and  though 
the  allegation  was  that  the  collector  had  not  paid  the  corpo- 
ration, yet  if  he  could  have  shewn  that  in  fact  he  had  paid 
their  treasurer,  it  would  have  been  a good  discharge.  The 
treasurer  was  but  the  officer  of  the  corporation,  and  if  the 
breach  had  been  set  forth  as  it  is  now  in  some  pleading 
which  would  have  called  for  an  answer,  possibly  it  might 
have  been  open  to  a special  demurrer.  When  breaches  are 
assigned  upon  the  record,  as  in  this  case,  they  can  only 
be  objected  to  at  the  trial  or  assessment  of  damages,  and 
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there  no  objection  will  hold  good  that  would  not  be  good 
ground  of  general  demurrer  or  on  which  to  arrest  the  j udgment . 
I conceive  that  the  fourth  breach  would  not  have  been  open 
to  have  been  objected  to.  It  is  evident  to  me  the  plaintiffs 
have  sustained  a heavy  loss  by  this  award,  and  if  1 could 
consistently  I should  relieve  them  from  it,  but  the  authori- 
ties compel  me  to  say  I cannot.  The  case  of  Fuller  v. 
Fenwick  (8  C.  B.  705)  is  so  clear  upon  the  point,  that  the 
court  will  not  set  aside  an  award  for  an  objection  in  point  of 
law  not  apparent  upon  the  face  of  it,  that  I need  do  no  more 
than  refer  to  the  judgment  in  it.  These  defendants  have 
gained  an  unrighteous  advantage  over  the  corporation  from 
an  error  in  judgment  of  the  arbitrators  ; but  the  judges  were 
of  the  parties’  own  choosing,  and  the  court  is  precluded  from 
reviewing  their  judgment  otherwise  than  from  what  may 
appear  upon  the  face  of  the  award,  and  here  nothing  does 
appear  by  which  to  impeach  it.  The  rules  must  be  dis- 
charged. 


Elliott  v.  Duggan. 

Time  to  plead — Interlocutory  judgment  signed  too  soon. 

A declaration  was  served  on  the  16th  of  September,  and  a summons  to  set 
aside  the  service  of  it  was  taken  out  on  the  21st,  returnable  on  the  22nd, 
but  it  was  not  finally  disposed  of  until  the  24th.  On  the  24th,  after  dis- 
posal of  the  summons,  the  defendant  demanded  oyer,  and  on  the  same 
day  a copy  of  the  deed  was  tendered;  the  defendant  said  it  was  not  perfect 
oyer  without  inspection  of  the  original,  and  the  person  serving  it  then 
took  away  the  copy.  The  service  of  oyer  was  completed  on  the  25th, 
and  on  the  same  day  the  plaintiff  signed  judgment  for  want  of  a plea. 
Held — that  when  the  summons  was  disposed  of  the  defendant  had  the  re- 
mainder of  that  day,  the  24th,  to  take  his  next  step  : that  the  demand 
of  oyer  on  that  day  was  in  time,  and  the  oyer  given  sufficient,  but  that 
the  plaintiff  had  lost  the  benefit  of  such  oyer  by  taking  away  the  copy 
when  the  defendant  objected  ; and  therefore  th§  defendant  had  until  the 
end  of  the  25th,  after  oyer  completed,  to  plead,  and  the  judgment  was 
signed  too  soon.  [Chambers.] 

The  declaration  in  this  case  was  served  on  the  16th  of  Sep- 
tember ; on  the  21st  of  September  a summons  was  taken  out 
to  set  aside  the  service  of  the  declaration,  on  the  ground  that 
the  same  was  not  marked  with  the  words  “ Inferior  Jurisdic- 
tion,” whereasthe  previous  proceedings  were  so  marked  ;and 
on  the  further  ground  that  the  day  of  the  month  in  the  head- 
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ingof  the  declaration  was  in  figures  instead  of  words — thus, 
“ 14th  day  of  September.”  The  summons  was  returnable  on 
the  22nd  of  September,  but  was  not  ultimately  disposed  of 
by  the  judge  until  the  24th,  and  then  it  was  discharged  with 
costs.  On  the  same  day,  after  the  discharge  of  the  summons, 
the  defendant  demanded  oyer  of  the  deed  mentioned  in  the 
declaration, and  a copy  of  thedeed  was  tendered  in  the  after- 
noon of  that  day,  but  service  of  it  not  made,  because  the 
defendant  said  it  was  not  perfect  oyer  without  he  saw  the 
original,  and  the  person  serving  it  took  the  copy  away  again. 
The  service  of  oyer  was  completed  on  the  25th  of  September, 
and  on  the  same  day  judgment  was  signed  for  want  of  a plea. 

The  defendant  moved  to  set  aside  the  judgment,  on  the 
ground  that  it  was  signed  too  soon,  as  he  had  the  whole  of  the 
25th  to  plead  in. 

Burns,  J. — According  to  the  dates,  the  defendant’s  time 
for  pleading,  if  nothing  had  intervened,  would  have  been  up 
on  the  28rd  of  September.  The  summons  was  obtained  to 
set  aside  the  declaration  on  the  21st,  but  that  of  itself  was  no 
stay  of  the  time  for  pleading.  From  the  time  that  the  sum- 
monswas  returnable,  viz.:  the  22nd, there  would  have  been  a 
stay  of  proceedings  till  the  summons  was  disposed  of.  The 
meaning  of  such  stay  is  not  that  it  operated  to  stay  the  time 
for  defendant’s  pleading ; it  only  had  the  effect  of  staying  the 
plaintiff  from  doing  anything  till  the  summons  was  disposed 
of.  The  time  for  the  defendant  to  plead  was  therefore  run- 
ning on,  and  it  expired  on  the  23rd  of  September,  but  as  the 
summons  was  attendable  on  the  22nd,  the  plaintiff  was  pre- 
vented from  signing  judgment  until  the  summons  should  be 
disposed  of.  According  to  the  case  of  Hughes  v.  Walden 
(5  B.  & C.  770),  recognized  in  Vernon  v.  Hodgins  (1  M.  & 
W.  151),  the  defendant  still  had  the  remainder  of  the  day  on 
which  the  summons  was  disposed  of  to  take  his  next  step. 
He  had  not  as  much  time  after  the  summons  was  attendable 
as  he  had  when  it  was  attended  on  the  22nd  of  September, 
but  he  had  merely  the  remainder  of  the  24th  to  take  his  next 
proceeding,  becausethe  time  occupied  by  the  judge  in  dispos- 
ing of  the  summons  did  not  operate  as  a suspension  in  favour 
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of  the  defendant,  but  merely  prevented  the  plaintiff  from  pro- 
ceeding. On  the  24thof  September,  the  defendant  demanded 
oyer  of  the  deed  declared  upon.  This  was  in  time,  according 
to  the  authority  of  the  two  cases  I have  mentioned : and  such 
demand  cannot  be  considered  as  anullity  within  the  meaning 
of  the  rule  that  a demand  of  oyer  after  the  expiration  of  the 
time  for  pleading  may  be  treated  as  a nullity  and  that  the 
plaintiff  may  sign  judgment.  What  took  place  on  the  24th 
of  September  has  created  all  the  difficulty  between  the  par- 
ties, and  here  both  sides  are  wrong.  First,  the  defendant 
was  wrong  in  supposing  that  copy  of  the  deed  was  not  full 
oyer  without  seeing  or  having  shewn  to  him  the  original. 
The  service  of  copy  was  all  that  the  plaintiff  need  do,  and  if 
the  defendant  required  inspection  he  should  apply  for  a sum- 
mons for  that  purpose.  Secondly,  the  other  side  was  wrong 
to  take  back  the  paper.  The  taking  of  it  back  might  have 
been  induced  by  the  supposition  that  the  defendant  was  right 
in  stating  that  he  had  a right  to  have  shewn  to  him  the  origi- 
nal deed,  but  the  difficulty  thus  created  prevents  me  from 
saying  there  was  a service  on  the  24th.  The  mere  handing 
of  the  paper  and  taking  it  back  again,  whether  taken  back 
under  a misapprehension  or  not,  and  whether  the  misappre- 
hension were  or  not  ill-founded,  cannot  be  deemed  a good 
service — the  paper  should  have  been  left.  There  was  no 
perfect  service,  therefore,  on  the  24th  of  September,  and  the 
service  which  was  made  was  on  the  25th.  The  delay  was  on 
the  plaintiff’s  part,  and  the  defendant  had  the  remainder 
of  the  25th  after  service  of  oyer  to  file  and  serve  his  pleas 
in.  Judgment  was  therefore  signed  in  this  case  before  it 
legally  could  be  done,  and  it  must  be  set  aside.  I should 
be  glad  to  escape  doing  so  without  costs ; but  the  plaintiff 
has  anticipated  the  time  for  signing  judgment,  arising 
from  his  misconceived  notion  of  his  rights;  for  if  he  were  cor- 
rect in  signing  judgment  on  the  same  day  that  oyer  was 
delivered, he  would  have  had  a right  to  sign  judgment  on  the 
24th,  if  he  supposed  that  service  had  then  been  made ; and 
that,  according  to  the  practice,  as  it  must  be  considered  to 
be  settled  by  Vernon  v.  Hodgins,  he  could  not  do. 
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Clegg  v.  McNab. 

Gaol  limits — Discrepancy  between  notice  and  recognizance. 

A debtor  confined  upon  mesne  process  is  entitled  to  give  bail  to  the  limits. 
Where  the  notice  given  to  the  plaintiff  was  that  specialba.il  had  been  put 
in,  and  the  recognizance  produced  was  only  for  defendant’s  remaining 
on  the  limits,  the  application  for  allowance  was  refused  with  costs, 

[.Practice  Court,  M.  T.,  16  Vic.] 

The  defendant  had  been  arrested  on  mesne  process,  and 
had  put  in  bail  under  the  statute  10  & 11  Vie.  ch.  15,  sec.  5 ,* 
and  he  now  applied  for  an  allowance  of  the  bail  under  the 
rule  of  court,  that  he  might  be  released  from  close  custody. 

That  section  enacts  that  “ whenever,  after  the  passing  of 
this  act,  any  person  or  persons  having  previously  been,  or 
who  shall  thereafter  be  arrested  upon  any  writ  or  process, 
or  rendered  in  discharge  of  bail,  and  who  shall  be  by  law 
entitled  to  the  benefit  of  the  gaol  limits ,”  such  person  may 
apply,  &c.,  &c. 

Draper,  J. — The  principal  question  is,  whether  a debtor 
arrested  on  mesne  process  comes  within  the  meaning  of  the 
act.  The  second  section  provides,  that  persons  in  custody 
on  attachment  or  other  process  for  non-payment  of  costs, 
or  of  money  on  an  award,  or  of  a claim  in  the  nature  of  a 
demand  due,  being  a sum  certain  or  capable  of  computation, 
but  not  in  the  nature  of  a penalty,  shall  be  entitled  to  the 
gaol  limits,  weekly  allowance,  discharge  for  non-payment 
thereof,  and  shall  be  subject  to  interrogatories,  committal  to 
close  custody,  recommittal,  with  all  other  privileges  and 
liabilities,  in  like  manner,  and  by  the  same  mode  of  proceed- 
ing in  all  respects,  as  if  in  custody  in  execution  for  debt  as  a 
defendant; — and  reading  these  two  sections  together,  and 
not  looking  beyond  the  act,  I should  think  the  sound  con- 
struction to  be,  that  a debtor  confined  upon  mesne  process 
was  not  entitled  to  bail  to  the  limits,  but  must  put  in  bail 
to  the  action  in  the  first  instance  at  all  events. 

But  the  language  of  the  statute  of  Upper  Canada  11  Geo. 
IV.  ch.  8,  is  more  general.  The  second  section,  after  providing 
for  the  extentof  the  gaol  limits, enacts  that  ‘‘It  shall  andmay 
be  lawful  for  any  debtor  or  debtors  confined  or  to  be  confined 
in  such  gaols  ” to  have  the  benefit  of  the  gaol  limits,  under 
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certain  circumstances;  and  in  Montgomery  v.  Howland  (E.T. 
2 Vic.),  referred  to  in  Jtobinson  & Harrison’s  Digest,  p.  280, 
this  court  held  that  debtors  in  custody  on  mesne  process,  as 
well  as  on  final  process,  may  have  the  benefit  of  the  limits 
So  far  I think  the  rule  should  be  made  absolute.  But  the 
notice  to  the  plaintiff  is,  that  special  bail  is  put  in — i.e.  bail 
to  the  action ; whereas  the  condition  of  the  recognizance 
produced,  is  only  for  the  defendant’s  remaining  on  the 
limits,  &c.  On  this  ground  the  application  for  the  allow- 
ance must  be  refused  with  costs. 


Ferrier  v.  Moodie. 

Ejectment — Second  suit  stayed  until  costs  of  first  paid. 

Where  in  an  ejectment  under  the  old  practice  the  lessor  of  the  plaintiff 
never  signed  the  consent  rule  tendered  by  the  defendant,  conceiving 
that  it  was  defective,  but  abandoned  that  action  and  brought  a second 
— Held , that  the  second  suit  must  be  stayed  until  payment  of  costs  of 
the  first.  [Chambers.] 

This  was  an  application  to  stay  the  proceedings  in  this 
suit  until  the  costs  of  a former  ejectment — Doe  on  the 
demise  of  Ferrier  v.  Boe — should  be  paid. 

In  the  former  ejectment  the  present  defendant  appeared, 
and  signed  a consent  and  filed  a plea,  but  the  lessor  of  the 
plaintiff  never  signed  the  consent,  or  drew  up  the  rule. 
Judgment  was  signed  against  the  casual  ejector,  because  the 
attorney  conceived  there  was  a defect  in  the  consent  which 
the  defendant  had  signed,  and  he  would  not  accept  of  the 
defendant  as  the  defendant  in  the  suit.  That  judgment  was 
set  aside,  because  there  had  been  no  rule  for  judgment,  and 
the  order  for  setting  aside  the  judgment  directed  the  costs  to 
be  paid  by  the  lessor  of  the  plaintiff.  The  order  was  subse- 
quently corrected,  however,  by  striking  out  the  direction  as 
to  payment  of  costs,  on  the  ground  that  the  lessor  of  the 
plaintiff  was  not  liable  to  costs  until  he  joined  in  the  consent, 
— See  Goodright  dem.  Ward  v.  Badtitle  (2  W.  Bl.  768),  Doe 
Vernon  v.  Roe  (7  A.  & E.  14),  Doe  Roberts  v.  Roe  (13  M. 
& W.  691),  Doe  Blayney  v.  Savage  (4  Q.  B.  416).  The 
plaintiff  abandoned  the  first  and  brought  the  present  action, 
and  this  the  defendant  sought  to  stay  until  the  costs  of  the 
first  be  paid. 
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The-plaintiff  filed  an  affidavit,  stating  that  he  abandoned 
the  first  action  because  he  thought  the  consent  tendered  by 
the  defendant  did  not  fairly  present  the  question  for  trial, 
and  for  that  reason  he  considered  the  bringing  of  a new 
action  not  to  be  vexatious.  He  opposed  the  summons  also, 
on  the  ground  that  no  order  could  be  made  to  compel  the 
lessor  of  the  plaintiff  to  pay  costs,  and  that  the  lessor  of  the 
plaintiff  was  not  liable  for  costs,  even  when  he  is  nonprossed 
for  not  entering  into  the  consent  rule. 

Burns,  J. — It  appears  to  me  that  an  order  must  be  made 
for  staying  the  proceedings  in  the  present  action  until  the 
costs  of  the  former  be  paid.  It  is  true  that  the  lessor  of  the 
plaintiff  is  notifiable  for  costs  when  he  is  nonprossed  for  not 
joining  in  the  consent  and  drawing  up  the  rule.  I corrected 
the  former  order,  because  it  seemed  to  me  the  principle  was, 
that  until  the  lessor  of  the  plaintiff  had  accepted  the  defen- 
dant, by  joining  in  his  consent,  the  defendant  was  himself 
but  a nominal  defendant,  and  until  he  became  fully  the 
defendant  he  could  not  claim  costs  from  the  lessor  of  the 
plaintiff.  It  becomes  a very  different  question,  however, 
when  the  application  is  for  staying  proceedings.  All  then 
that  is  done,  if  granted,  is  to  restrain  the  proceedings  in  the 
second  action  until  the  costs  of  the  former  be  paid.  If  the 
defendant  had  tendered  such  a consent  as  he  ought  not  to 
have  done,  that  is  no  reason  for  abandoning  the  action  and 
commencing  another.  The  parties  may  differ  in  their 
opinions  as  to  the  oonsent. 

On  the  authority  of  Smith  dem.  Ginger  v.  Barnardiston, 
(2  Wm.  Bl.  904),  and  Doe  Langdon  v.  Langdon  (5  B.  & Ad. 
864),  I think  the  defendant  is  entitled  to  have  an  order  made 
for  staying  proceedings  until  the  costs  of  the  former  action 
be  paid. 
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[Ellis  v.  James. 

Second  arrest  jor  same  cause — Discontinuance — Costs. 

The  defendant,  having  been  arrested  in  the  County  Court,  was  discharged 
on  account  of  the  insufficiency  of  the  affidavit  to  hold  to  bail,  but  the 
order  for  his  discharge  was  expressly  without  costs.  The  plaintiff  then 
took  out  a rule  to  discontinue  this  suit  on  payment  of  costs,  if  any,  and 
arrested  the  defendant  in  the  Queen’s  Bench  for  the  same  cause  of  action. 
Held,  that  defendant  must  be  discharged : 1st,  Because,  as  the  first  arrest 
had  been  set  aside  owing  to  a substantial  defect  in  the  plaintiff’s  pro- 
ceedings, there  could  be  no  second  arrest  for  the  same  cause ; and, 
secondly,  because  the  first  suit  had  not  been  effectually  discontinued, 
the  plaintiff  having  taken  no  step  to  tax  or  pay  the  costs. 

[Chambers.] 

The  facts  upon  which  the  application  to  discharge  the 
defendant  was  made  appeared  as  follows  : 

The  plaintiff,  on  the  10th  of  August,  1853,  arrested  the 
defendant  upon  process  from  the  County  Court  of  the  United 
Counties  of  York,  Ontario  and  Peel,  issued  on  an  affidavit  to 
hold  to  bail  made  on  the  same  day.  The  defendant  applied 
to  the  judge  of  the  county  court  to  be  discharged  on  account 
of  the  affidavit  to  hold  bail  being  defective,  and  on  the  11th 
of  August  the  judge  discharged  the  defendant  from  custody 
on  the  ground  of  the  insufficiency  of  the  affidavit,  and  did  so 
expressly  without  costs.  On  the  12th  of  August  the  plaintiff 
took  out  a rule  to  discontinue  the  action,  upon  payment  of 
costs,  if  any,  to  be  taxed.  On  the  18th  of  August  the  plaintiff 
commenced  another  action  in  the  Queen’s  Bench,  by  suing 
out  a bailable  process  for  the  same  cause  of  action  as 
expressed  in  the  affidavit  to  hold  to  bail  in  the  county  court,, 
making  the  affidavit  correct  in  the  particulars  in  respect  of 
which  the  judge  in  the  County  Court  held  the  first  insuffi- 
cient. The  arrest  of  the  defendant  took  place  upon  the  13th 
of  August,  and  when  arrested  he  was  served  with  the  copy 
of  the  writ,  to  which  was  attached  a.  copy  of  the  judge’s- 
order  setting  aside  the  first  arrest  without  costs,  and  the 
copy  of  the  rule  to  discontinue. 

The  defendantmadethepresent  application  to  be  discharg- 
ed from  custody,  on  the  grounds:  first,  That  the  plaintiff  had 
no  right  to  arrest  him  a second  time  for  the  same  cause  of 
action,  the  defect  in  the  proceedings  which  caused  the  first 
arrest  to  be  set  aside  arising  from  the  plaintiff’s  own  fault ; 
and,  secondly,  if  the  plaintiff  could  properly  arrest  a second 
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time,  yet  he  could  only  do  so  after  having  fully  completed  his 
discontinuance,  and  to  do  that  the^costs  must  be  taxed  and 
paid. 

The  plaintiff  contended  that  the  defect  in  the  affidavit  to 
hold  to  bail  in  the  first  suit  was  to  be  treated  as  a clerical 
error  only,  and  coming  within  the  case  of  Sheldon  v.  Hamil- 
ton (3  0.  S.  65),  and  in  such  case  the  plaintiff  may  arrest  a 
second  time;  and  as  to  the  next  objection,  he  contended,  that 
because  the  judge’s  order  gave  the  defendant  no  costs,  and 
because  the  defendant  had  not  yet  appeared  in  any  way  to 
the  process,  there  could  be  no  costs  to  be  taxed, and  therefore 
he  had  no  occasion  to  proceed  to  call  upon  the  defendant  by 
appointment,  This  last  argument  the  plaintiff  attempted 
to  sustain  by  the  affidavit  of  his  attorney  that  the  clerk  of 
the  court  informed  him  he  would  not  tax  any  bill  in  the 
defendant’s  favour  until  after  the  defendant  had  appeared  : 
and  that,  upon  search,  it  was  found  that  no  appearance  had 
been  entered  for  the  defendant,  and  it  could  not  be  dis- 
covered whether  he  had  any  attorney  or  not. 

Burns,  J. — Previous  to  the  rule  H.  T.  2 Wm.  IV.,  the 
courts  in  England  differed  in  practice  with  respect  to  permit- 
ting a second  arrest.  The  Court  of  Queen’s  Bench  did  in 
some  cases  allowa  second  arrest  to  be  made  after  a discontin- 
uance, for  it  was  said  that  the  plaintiff  had  suffered  enough 
by  paying  the  costs  of  the  first  action.  The  rule  placed  all 
the  courts  upon  the  same  footing,  and  after  that  a second 
arrest  could  not  be  made  without  a judge’s  order.  We  have 
not  adopted  a similar  rule,  and  therefore  we  must  apply  the 
practice  as  it  formerly  stood.  In  Wells  v.  Gurney  (8  B.  & C. 
769),  the  practice  is  thus  stated  by  Parke , J. — “ The  general 
rule  is,  that  a man  shall  not  be  arrested  a second  time  for  the 
same  cause.  But  where  a plaintiff  has  not  been  able  to 
make  the  first  arrest  available,  he  may  then,  provided  it  be 
without  any  vexatious  conduct  on  his  part,  arrest  a second 
time.”  The  question  is,  what  is  vexatious  conduct  on  his 
part.  Where  a mistake  has  been  made  in  the  writ  or  pro- 
cess upon  which  the  arrest  has  taken  place,  or  where  the 
mistake  proceeds  from  the  sheriff  or  his  officers,  and  with 
which  the  plaintiff  is  not  identified,  then  a second  arrest  after 
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discontinuance  is  not  considered  vexatious  conduct.  In  the 
case  cited  of  Sheldon  v.  Hamilton,  the  second  arrest  was 
allowed  on  the  ground  that  the  error  in  the  first  affidavit  to 
hold  to  bail  was  a clerical  one,  and  was  not  made  for  the  pur- 
pose of  harassing.  This  argument  is  now  used,  and  it  is 
urged  that,  there  being  a debt  due  by  the  defendant  and  not 
disputed  by  him,  it  cannot  be  said  that  the  second  arrest  is 
vexatious.  That  argument  is  sound  when  applied  to  a case 
where  the  first  arrest  becomes  unavailable  by  reason  of  some- 
thing for  which’the  plaintiff  ought  not  to  be  held  responsible 
but  can  it  properly  be  applied  to  a matter  which  is  the  act  of 
the  plaintiff  himself  ? In  Williams  v.  Thacker  (1  B.  & B.  514), 
the  court  say  that  the  second  action  for  the  same  cause 
must  always  be  deemed  vexatious  unless  the  contrary  be 
shewn.  Now  here  the  cause  shewn  why  the  second  arrest  is 
notvexatious  is, that  the  plaintiff  arrested  the  defendant  upon 
an  insufficient  affidavit, which  of  course  must  be  treated  as  no 
affidavit.  It  was  not  a mere  clerical  error  which  caused  it  to 
be  held  insufficient, but,  as  appears,  one  of  substance.  There 
is  a case  mentioned  in  Chitty’s  Arch.  Pr.  7th  Ed.  Yol.  I.  page 
476,  of  Bostock  v.  White,  before  Lord  Tenterden  in  cham- 
bers, 6th  September,  1880,  in  which  his  lordship  discharged 
a defendant  because  of  the  previous  arrest,  upon  which  the 
defendant  had  been  discharged  for  a mistake  in  the  affidavit 
of  debt.  The  best  opinion  I can  form  upon  the  subject  is, 
that  when  the  first  arrest  has  been  set  aside  by  reason  of  the 
act  or  conduct  of  the  plaintiff  himself,  the  second  arrest  is 
vexatious,  and  therefore  the  defendant  in  this  case  is  entitled 
to  be  discharged. 

If  other  judges,  however,  should  differ  from  me  in  the  view 
expressed,  there  still  remains  the  other  question,  whether  the 
first  suit  was  effectually  discontinued,  so  as  to  permit  of  the 
second  arrest  for  the  same  cause.  It  is  quite  clear  that  if 
there  be  costs  to  be  paid,  these  costs  must  be  taxed  and  paid, 
or  offered  to  be  paid,  before  there  can  be  a discontinuance. 
Moiling  v.  Buckholtz  (8  M.  & S.  158).  The  judge’s  order  set- 
ting aside  the  first  arrest  does  so  without  costs,  consequently 
those  costs  the  plaintiff  cannot  be  liable  for  upon  a discontin- 
uance. The  plaintiff  takes  upon  himself  to  say,  because  the 
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defendant  has  not  appeared  in  court  to  the  first  process, 
there  are  no  costs  to  which  he  is  entitled.  This  position  I 
cannot  accede  to.  The  plaintiff  caused  the  defendant  to  be 
arrested  in  this  cause,  and  the  defendant  was  before  this 
court  as  a defendant  for  the  purpose  of  making  an  applica- 
tion to  be  discharged.  He  was  a prisoner,  and  a prisoner 
upon  process  never  files  an  appearance  ; his  being  in  custody 
of  the  officer  of  the  court  is  of  itself  equivalent  to  and  an 
' appearance.  Now,  though  the  defendant  is  not  entitled  to 
the  costs  of  his  application  to  be  discharged,  yet  it  is  evident 
that,havingonce  been  in  court  as  a defendant  toa  suit  against 
him,  there  must  be  some  costs  in  the  cause  due  upon  the 
plaintiff  discontinuing  the  suit.  What  they  may  be  is  not  for 
me  to  say ; the  master  must  decide  what  they  are  when  the 
parties  go  before  him.  The  rule  to  discontinue  provides  for 
the  payment  of  costs,  if  any ; and*the  plaintiff,  in  order  to 
ascertain  what  they  were,  should  have  proceeded  to  an 
appointment  to  tax  them.  There  was  no  effectual  discon- 
tinuance of  the  first  action  for  want  of  this  step,  and  upon 
this  ground  the  second  arrest  cannot  be  allowed. 

1 order  thedefendant  tobedischarged  upon  his  entering  an 
appearance  to  the  suit  in  this  court, but  I d<*  not  give  costs. (a) 


Snow  v.  Johnson. 

Discrepancy  between  declaration  and  record — Objection  waived. 

Trespass  for  breaking  and  entering  a saloon.  The  declaration  filed  and 
served  contained  no  statement  that  the  saloon  was  the  plaintiff’s,  but 
the  words  “ of  the  plaintiffs  ” were  inserted  in  the  record.  The  defen- 
dant’s attorney  was  aware  of  this  at  the  trial,  but  went  on  with  his 
defence,  and  the  plain Giff  had  a verdict. 

Held,  that  the  objection,  if  fatal,  was  waived.  But  in  another  part  of 
the  declaration  it  was  averred  that  the  defendant  broke  divers  doors 
of  the  plaintiff  belonging  to  the  said  saloon  ; and  semble,  that  this  would 
have  been  sufficient  after  verdict. 

[Practice  Court,  E.  T.,  16  Vic.] 

Hallinan  moved  to  set  aside  the  record  made  up  in  this 
cause  and  carried  down  to  trial,  and  all  subsequent  pro- 
ceedings. 

The  action  was  for  breaking  and  entering  a saloon,  and 
damaging  the  doors,  &c.,  and  breaking  personal  property 
therein.  The  declaration  filed  and  the  one  delivered  omitted 


(a)  See  James  v.  Ellis,  11  U.  C.  R.  449. 
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to  state  that  the  saloon  was  the  plaintiff’s,  but  the  record 
carried  down  to  'trial  did  state  it  to  be  “ of  the  plaintiff,” and 
for  the  insertion  of  these  words  it  was  contended  that  the 
record  and  the  trial  had  thereon  were  irregular. 

It  did  not  appear  that  the  defendant  made  any  objection 
at  the  trial,  though  the  defendant’s  attorney  mentioned  this 
varianceto  theplaintiff’s  attorney,  and  the  plaintiff’s  attorney 
swore  that  the  record  corresponded  with  his  office  copy  of 
the  declaration,  and  therefore  he  supposed  the  defendant’s 
attorney  must  have  been  mistaken.  The  cause  was  tried  and 
defended,  and  a verdict  given  for  the  plaintiff. 

Burns,  J. — If  the  objection  was  a fatal  one  it  should  have 
been  taken  at  the  trial,  and  then  it  would  be  for  the  judge 
to  say  whether  the  variance  were  of  such  a nature  as  to 
prejudice  the  defendant  or  not,  as  also  if  the  defendant 
deemed  it  of  such  a nature  as  to  prejudice  him,  after  making 
his  objection, itwould  be  for  him  to  decidewhether  he  should 
go  on  with  his  defence  or  not.  Here,  however,  he  takes  the 
chance  of  obtaining  a verdict  upon  making  a defence,  and 
failing  in  obtaining  that,  he  then  complains  of  an  irregularity 
in  the  record,  of  which  he  was  aware  before  the  cause  was 
tried,  and  took  no  steps  to  prevent  the  trial.  In  Chitty’s 
Archbold  it  is  said,  “ Any  variance  between  the  record  and 
the  issue  should  be  objected  to  at  the  time  of  the  trial.” 

I am  very  doubtful  whether  after  all  there  was  any  valid 
objection  in  the  point ; for  when  we  read  the  declaration,  we 
find  the  charge  against  the  defendant  is  thus  further  stated, 
“and  there  forced  and  broke  open,  broke  to  pieces  and 
damaged,  divers,  to  wit,  two  doors  of  the  plaintiff,  of  and 
belonging  to  the  said  saloon.”  We  can  hardly  suppose  the 
doors  belonging  to  the  saloon  to  have  belonged  to  the 
plaintiff,  and  yet  that  the  saloon  did  not ; and  in  order  to 
make  out  that  the  defendant  could  have  been  prejudiced  by 
the  want  of  an  assertion  that  the  saloon  belonged  to  the 
plaintiff,  we  should  have  to  suppose  it  was  the  property  of 
someoneelse,  a presumption  which  would  certainly  be  rather 
violent  after  verdict. 

The  defendant’s  rule  must  be  discharged  with  costs. 
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Boss  v.  Hurd. 

Affidavit  to  hold  to  hail  on  promissory  notes — Statement  of  aggregate  amount 
and  of  the  amount  of  each  note — Dates  stated  in  figures — Affidavit  bad  in 
part  only. 

An  affidavit  to  hold  to  bail  for  several  different  promissory  notes  need  not 
state  the  aggregate  sum,  but  the  amount  of  each  note  must  be  mentioned. 
The  dates  of  the  notes  should  be  set  out  in  words,  but  the  use  of  figures 
will  not  make  the  affidavit  defective. 

It  need  not  be  stated  that  the  note  is  due  at  the  time  of  making  the  affida- 
vit,  if  the  dates  given  shew  this  to  be  the  case. 

When  some  of  the  demands  are  well  and  others  badly  stated,  the  affidavit 
is  not  bad  as  to  all ; but  the  defendant  will  be  released  on  putting  in 
bail  for  the  sum  properly  sworn  to. 

[Practice  Court,  E.  T.  16  Vic.] 

The  application  in  this  case  was  to  set  aside  the  arrest  of 
the  defendant  upon  an  affidavit  made  upon  seven  promissory- 
notes. 

The  first  note  was  for  £619  7s.  10 cl,  and  this  portion  of 
the  demand  was  well  described,  and  the  amount  due  quite 
certain.  The  second  portion  of  the  demand  was  thus 
described : “ Also  in  the  further  sum  of  six  hundred  and 
nineteen  pounds,  seven  shillings  and  eleven  pence,  due  and 
owing  to  the  said  William  Boss,  James  Mitchell,  and  John 
Fisken,  by  the  said  Prosper  Armstrong  Hurd,  on  another 
promissory  note  made  by  the  said  Prosper  Armstrong  Hurd? 
payable  to  the  said  William  Ross,  James  Mitchell,  and  John 
Fisken,  or  order,  at  a certain  day  now  past.” 

The  third,  fourth,  fifth,  and  sixth  demands  were  described 
and  set  out  in  the  same  manner. 

The  seventh  and  last  was  thus  described  : “ Also  in  the 
further  sum  of  three  hundred  and  ninety  three  pounds,  four- 
teen shillings  and  one  penny,  being  the  balance  due  and 
owing  by  the  said  Prosper  Armstrong  Hurd  to  the  said 
William  Ross, “James  Mitchell,  and  John  Fisken,  on  another 
promissory  note,  bearing  date  the  1st  day  of  June,  1852,  and 
made  by  the  said  Prosper  Armstrong  Hurd,  whereby  the 
said  Prosper  Armstrong  Hurd,  promised  to  pay,  six  months 
after  the  date  thereof,  to  the  order  of  the  said  William  Ross, 
James  Mitchell  and  John  Fisken,  under  the  style  of  Ross, 
Mitchell,  & Co.,  the  sum  of  five  hundred  and  ninety  pounds 
fifteen  shillings,  for  value  received.” 

The  affidavit  concluded  in  this  way:  “And  this  deponent 
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saith,that  he,  this  deponent,  hath  reason  to  believe,  and  doth 
verily  believe,  that  the  said  Prosper  Armstrong  Hurd  is 
immediately  about  to  leave  Upper  Canada,  with  intent  and 
design  to  defraud  the  said  William  Eoss,  James  Mitchell, 
and  John  Fisken,  of  their  said  debts.” 

The  objections  made  to  this  affidavit  were  : 1.  That  the 
affidavit  does  not  shew  the  aggregate  or  sum  total  of  the 
several  sums  mentioned.  2.  That  it  is  not  shewn  whether 
the  several  and  respective  sums  are  for  principal  money 
alone,  or  for  principal  and  interest  upon  the  respective  notes, 
nor  are  the  amounts  of  the  notes  respectively  mentioned. 
8.  The  figures  are  used  in  setting  forth  the  dates  of  the 
notes  firstly  and  lastly  mentioned.  4.  That  the  note  lastly 
mentioned  is  not  shewn  to  have  been  due  at  the  time  of 
the  making  of  the  affidavit;  nor  is  it  shewn  that  the  balance 
of  the  sum  was  due,  as  alleged,  for  principal  money  alone, 
or  for  principal  and  interest. 

Burns,  J. — With  respect  to  the  first  objection,  I do  not 
think  it  necessan^  that  the  affidavit  should  state  the  aggre- 
gate sum.  If  the  sums  for  different  causes  are  distinctly 
stated,  in  order  to  ascertain  the  aggregate  it  is  a mere 
addition  of  the  amounts,  and  I know  of  no  rule  or  authority 
which  requires  that  the  deponent  shall  swear  to  that  addition. 
The  second  objection  applies  to  the  second, third,  fourth, fifth 
and  sixth  demands,  and  as  respects  these  objections  is 
fatal.  The  amounts  of  these  notes  are  not  stated,  and  it  is 
impossible  to  say  whether  the  amounts  mentioned  are  princi' 
pal  money  alone  due  upon  them  respectively.  The  authori- 
ties are  clear  upon  this  point,  that  the  amount  of  a note  must 
be  stated  expressly,  or  by  necessary  implication  ; as  that  the 
party  made  his  note  for  that  sum,  or  for*  a like  sum,  or  some* 
thing  to  that  effect.  As  to  the  third  objection,  I do  not  think 
setting  forth  the  dates,  as  the  year  of  our  Lord  in  the  first 
note,  in  figures,  and  the  first  day  of  the  month  as  well  as  the 
year  in  the  last  note,  are  such  objections  as  necessarily  render 
the  affidavit  defective.  No  doubt  the  more  correct  way  in 
describing  an  instrument,  when  it  is  not  done  in  hcec  verba 
or  by  fac  simile,  is  to  set  it  forth  in  words  instead  of  figures; 
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but  yet  dates  differ  from  other  matters,  and  it  has  been 
allowed  to  state  dates  in  figures. 

With  regard  to  the  last  objection:  if  the  date  be  well  stated, 
then  the  statement  that  the  note  was  payable  six  months 
after  the  date  proves  that  the  note  must  have  been  due  at 
the  time  of  making  the  affidavit.  Besides  this,  the  demand 
upon  this  note  is  only  for  a balance  due.  The  amount  of 
the  note  is  stated,  and  the  balance  claimed  upon  it  is  £393 
14s.  Id.  According  to  Walmesley  v.  Dibden  (4  Moore  & 
P.  10)  this  is  sufficient. 

This  affidavit  contains  two  demands  well  stated  and  five 
demands  uncertainly  stated ; and  the  only  question  is  whether, 
upon  the  last  clause  of  the  affidavit,  the  defendant  can  be 
compelled  to  give  bail  for  the  demands  which  are  well  stated, 
or  whether  the  arrest  must  be  set  aside  in  toto.  There  was 
an  opinion  entertained  by  the  courts  that  an  affidavit  bad  in 
part  vitiated  the  whole,  but  that  opinion  has  now  been  over- 
ruled. First,  upon  the  old  law,  by  the  cases  of  Prior  v. 
Lucas  (1  Har.  & Wol.  365),  Jones  v.  Collins  (6  Dowl.  P.  C. 
526),  and  The  Bank  of  England  v.  Beid  (8  Dowl.  848);  and, 
secondly,  under  the  statute  1 & 2 Yic.  ch.  110,  confirming 
the  decisions  upon  the  old  law,  and  applying  the  same  to  the 
new  law,  which  prevents  arrest  except  upon  a judge’s  order. 
See  Cunliffe  v.  Maltass  (7  C.  B.  695). 

The  proper  order  now  to  be  made  is  that  the  defendant 
be  discharged  from  custody  upon  putting  in  special  bail  to 

the  amount  of £619  7 10 

393  14  1 

£1013  1 11 


Houghton  & May  v.  Hudson. 

Testatum  Act,  8 Vic.,  ch.  36 — Service  of  papers  by  putting  up  in  Crown  Office 

— Laches. 

When  an  action  is  commenced  by  a writ  issued  under  the  authority  of  the 
Testatum  Act,  8 Yic.,  ch.  36,  from  one  outer  county  to  another,  the 
papers  must  be  served  as  that  act  directs,  and  cannot,  under  the  rule  of 
M T.  4 Geo.  IY.  be  put  up  in  the  Crown  office  in  the  county  where  the 
venue  is  laid. 

[Queen’s  Bench,  T.  T.,  18  Vic.] 

Read  obtained  a rule  nisi  on  the  plaintiffs,  to  shew  cause 
why  the  interlocutory  judgment  in  this  cause,  and  all  subse- 


HOUGHTON  & MAY  V.  HUDSON. 


161 


quent  proceedings, assessment  of  damages,  judgment  entered 
thereon,  and  writ  of  Ga.  Sa.f  should  not  be  set  aside  with 
costs,  for  irregularity : 

1st.  Because  the  declaration  and  other  proceedings  were 
irregularly  served. 

2nd.  Because  the  papers  necessary  to  be  served  were  not 
otherwise  served  than  by  putting  them  up  in  the  office  of  the 
deputy  clerk  of  the  Crown  of  Lincoln  and  Welland,  instead 
of  serving  the  defendant’s  attorney,  and  the  attorney  who 
put  in  bail  for  her  and  gave,  notice  of  bail  to  the  plaintiffs’ 
attorney,  or  serving  the  defendant  personally. 

Or  3rd.  Because  the  interlocutory  and  final  judgment  and 
the  assessment  of  damages,  had  all  been  obtained  without 
notice  to  the  defendant  or  her  attorney,  and  by  means  of 
improper  practice  of  the  plaintiffs’  attorney  (as  his  letter  to 
the  sheriff  shews),  in  tampering  with  the  sheriff,  in  order  to 
fix  the  bail. 

Or  why  the  defendant  should  not  be  relieved,  by  being  let 
in  to  defend  this  action  on  the  merits — and  on  the  affidavits 
and  papers  filed. 

Asimilar  application  had  been  made  in  chambers,  and  the 
parties  having  been  heard  by  the  learned  Chief  Justiceof  the 
Common  Pleas,  he  discharged  the  summons  with  costs, but 
withoutprejudice  to  anymotion  to  the  court  in  the  next  term 
to  rescind  his  order,  or  to  renew  or  revive  the  application. 

The  defendant’s  attorney  was  Mr.  Burton.  His  partner, 
Mr.  Sadleir,  made  oath  that  on  the  2nd  of  November,  1853, 
the  defendant  was  arrested  by  the  sheriff  of  Wentworth  and 
Halton,  upon  a Ca.  Re.  issued  from  the  deputy  clerk  of  the 
Crown  and  Pleas  office  for  the  united  counties  of  Lincoln  and 
Welland:  that  special  bail  was  duly  put  in  and  perfected  on 
or  about  the  23rd  of  November,  and  nbtice  thereof  given  to 
the  attornies  for  theplaintiffs  by  Mr.  Burton, as  the  defendant’s 
attorney  : that  the  plaintiffs’  attornies  (Eccles  & Lauder) 
have  no  booked  agent  in  the  office  of  the  deputy  clerk  of 
the  Crown  and  Pleas  in  the  city  of  Hamilton : that  no  decla- 
ration or  demand  of  plea,  or  notice  of  trial  or  assessment  in 
this  cause ; was  served  on  him,  this  deponent,  or  on  any  one 
in  his  office,  nor  had  notice  or  knowledge  of  any  such  having 
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been  served  ever  come  to  his  knowledge,  or,  as  he  believed, 
to  the  notice  or  knowledge  of  any  one  in  his  office : that  in 
consequence  of  no  such  papers  having  been  served,  he  always 
supposed  that  the  plaintiffs  had  abandoned  further  proceed- 
ings in  this  cause;  and  the  first  step  which  he  knew  the  plain- 
tiffs had'taken,  subsequent  to  the  arrest,  was  the  issuing  of  a 
Ga.  Sa.  on  the  12th  of  June  (1854), and  placing  it  in  the  hands 
of  the  sheriff  of  Wentworth  and  Halton,  in  order  thereby  to 
fix  the  defendant’s  bail:  that  he  found  the  following  proceed- 
ings to  have  taken  place  in  the  office  of  the  deputy  clerk  of 
the  Crown  and  Pleas  for  the  united  counties  of  Lincoln  and 
Welland — viz „ declaration  filed  of  the  14th  of  February 
(1854);  interlocutory  judgment  signed  on  the  22nd  of  Febru- 
ary; damages  assessed  at  the  assizesfor  Lincoln  and  Welland 
in  March,  at  £218  16s.  8d. ; final  judgment  entered  on  the 
12th  of  June ; and  on  the  same  day  a Ga.  Sa.  issued  to  the 
sheriff  of  Wentworth  and  Halton : that  there  was  no  affidavit 
of  the  service  of  any  declaration  or  demand  of  plea,  or  notice 
of  assessment  or  trial  among  the  judgment  papers  in  the 
cause,  nor  any  intimation  of  any  such  papers  having  been 
served  : that  he  believed  no  declaration,  demand  of  plea,  or 
notice  of  assessmentor  trial  was  ever  served  on  the  defendant 
personally,  or  ever  came  to  her  knowledge  ; but  that  the 
obtaining  judgment  by  the  plaintiffs’  attornies,  as  they  had 
done,  (which  the  deponent  presumed  was  by  sticking  up  the 
papers  in  the  office  of  the  deputy  clerk  of  the  Crown  and 
Pleas  for  Lincoln  and  Welland),  was  a trick  to  prevent  the 
service  of  the  said  papers  coming  to  the  knowledge  or  notice 
of  the  defendant’s  attorney,  and  so  to  obtain  judgment  by 
default:  that  the  plaintiffs’ attorniesknew  that  the  deponent 
and  his  partner  intended  to  defend  this  action,  and  knew  the 
grounds  of  defence,  which  the  deponent  believed  was  a 
good  one  upon  the  merits. 

Annexed  to  this  affidavit  was  a letter  which  the  plaintffs’ 
attornies  wrote  to  the  sheriff  of  Wentworth  and  Halton, 
when  they  sent  him  the  Ga.  Sa.,  as  follows  : 

“ The  sheriff  at  Hamilton  will  oblige  Mr.  Lauder  by  return- 
ng  him  on  Monday  next  the  enclosed  writ,  non  est  inventus, 
as  Mr.  Lauder  is  desirous  of  fixing  the  bail.  The  sheriff,  Mr. 
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Lauder  trusts,  will  give  the  matter  his  attention.  I presume 
the  writ  will  reach  you  about  12  o’clock  to-morrow ; but 
should  it  be  later,  I hope  it  will  be  taken  to  the  office  and 
marked  received,  and  filed  as  of  to-morrow.  Five  shillings 
is  herewith  enclosed  to  pay  the  fees.  Writ  will  be  returned 
to  me  here  as  directed  above. 

[This  was  dated  Niagara,  June  12,  1854.] 

Mr.  Burton  made  affidavit  that  notice  of  bail,  as  he  under- 
stood, was  given  in  his  name,  as  the  defendant’s  attorney  : 
that  he  had  not  taken  part  personally  in  the  management 
of  any  of  the  proceedings  : that  he  was  not  aware,  until  after 
the  Ca.  Sa . was  lodged  with  the  sheriff  that  a declaration 
had  been  filed,  or  any  subsequent  proceedings  taken,  and 
had  no  notice  or  knowledge  that  damages  had  been  assessed, 
or  judgment  entered  thereon,  till  after  the  lodging  of  the  Ca. 
Sa. : that  he  had  been  since  informed  that  the  declaration 
was  served  by  putting  the  same  up  in  the  office  of  the  deputy 
clerk  of  the  Crown  at  Niagara. 

An  affidavit  of  service  of  notice  of  bail  on  a clerk  of  the 
plaintiffs’  attornies  was  put  in,  which  notice  was  signed  by 
Mr.  Burton,  attorney  for  defendant,  or  rather  in  his  name. 

Mr.  Sadleir,  partner  of  Mr.  Burton, made  another  affidavit, 
to  the  effect,  that  the  affidavit  to  hold  to  bail  in  this  cause 
was  made  by  an  agent  of  the  plaintiffs,  and  that  he  believed 
he  would  be  able  to  prove  upon  a trial,  from  admissions  made 
by  that  agent,  that  the  plaintiffs  were  well  aware,  when 
they  sold  the  goods  for  which  this  action  is  brought,  that 
the  defendant  was  a married  woman,  and  that  the  agent  was 
aware  of  it  when  he  made  the  affidavit : that  no  appearance 
was  filed  by  the  deponent,  Mr.  Sadleir,  or  his  partner,  as  the 
defendant’s  attorney  in  this  cause,  in  any  office,  either  for  the 
counties  of  Lincoln  and  Welland  or  elsewhere,  unless  the  bail 
piece  filed  and  notice  given  by  his  partner  be  deemed  an 
appearance  : that  no  time  was  lost  by  him  in  moving  to  set 
aside  the  assessment  after  he  knew  of  it,  and  that  the  first 
intimation  which  this  deponent,  or,  as  he  believed,  any  one 
in  his  office,  had  of  such  a proceeding,  was  his  ascertaining  at 
the  sheriff’s  office  for  Wentworth  and  Halton,  that  a Ca.  Sa . 
had  been  lodged  there  to  fix  the  bail : that  he  had  no  notice 
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or  knowledge  of  a verdict  having  been  taken,  or  a judgment 
entered,  till  about  the  day  before,  or  the  day  after  the  end 
of  last  term,  he  was  not  positive  which,  but  too  late  for  him 
to  move  in  this  cause  to  set  aside  proceedings. 

WhenMr.  Sadleir  moved  in  chambers  againstthe  plaintiffs’ 
proceedings,  he  filed  an  affidavit  also  to  the  effect,  that  since 
special  bail  was  perfected  the  defendant  had  continually 
resided  in  the  city  of  Buffalo,  out  of  the  jurisdiction  of  this 
court,  until  a few  days  before  he  made  that  affidavit,  when  he 
went  there  in  order  to  obtain  from  her  an  affidavit  that  no 
papershadbeen  served  upon  her  since  her  arrest, and  hefound 
that  she  had  removed  to  a greater  distance  in  the  State  of  N e w 
York.  He  swore  that  to  the  best  of  his  belief  the  defendant 
had  not  been  within  the  jurisdiction  of  this  court  since  her 
arrest,  and  that  she  had  no  place  of  residence  therein. 

The  defendant,  Mrs.  Hudson,  made  an  affidavit  before  a 
commissioner  of  deeds  in  the  city  of  New  York  (whoso  signa- 
ture and  official  character  and  authority  to  administer  oaths 
was  certified  by  her  Majesty’s  consul  for  the  city  of  New 
York)  that,  since  the  service  of  the  copy  of  capias  upon  her, 
no  other  copies  of  papers  in  this  cause  had  been  served  upon 
her,  or  left  at  her  place  of  residence,  or  come  to  her  know- 
ledge; that  she  thought  the  plaintiffs  did  not  intend  to 
proceed  in  the  cause,  and  was  surprised  when  she  learned  for 
the  first  time,  on  the  12th  of  July,  that  judgment  had  been 
signed;  thatshe  had  no  knowledge  of  any  proceedings  having 
been  taken  in  this  cause  after  her  arrestuntil  the  12th  of  July; 
and  that  she  had  a good  defence  to  this  action  on  the  merits. 

On  the  part  of  the  plaintiffs  it  was  shewn  by  affidavit  that 
a copy  of  the  declaration  and  demand  of  plea  were  put  up  in 
the  office  of  the  deputy  clerk  of  the  Crown  and  Pleas  at 
Niagara — i.  e.,  for  the  counties  of  Lincoln  and  Welland — on 
the  14th  of  February,  and  of  the  notice  of  assessment  on  the 
16th  of  March  ; that  interlocutory  judgment  was  entered  in 
the  plea-book  in  that  office,  and  that  a full  term  of  the 
Queen’s  Bench  had  elapsed  since  the  assessmentof  damages; 
and  that  the  service  of  the  papers  above  mentioned  was  made 
on  Mr.  Burton,  the  defendant’s  attorney,  by  their  being  put 
up  in  the  Crown  office  at  Niagara,  as  above  stated. 
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Mr.  Lauder,  partner  of  William  Eecles,  Esquire, the  plain- 
tiffs’ attorney,  made  an  affidavit  that  the  plaintiffs  resided  in 
Montreal;  that  this  action  was  brought  to  recover  the  amount 
of  an  account  contracted  by  the  defendant,  carrying  on  busi- 
ness at  St.  Catherines  in  Upper  Canada  in  her  own  name, 
who  was  supposed  by  the  plaintiffs  to  be  a widow;  that  she 
absconded  from  St.  Catherine’s  last  fall,  taking  with  her 
large  quantities  of  goods;  that  an  application  by  the  defen- 
dant to  set  aside  her  arrest  was  refused  ; that  she  was 
rendered  by  her  bail  first  put  in,  and  gave  new  bail,  which 
was  allowed  by  the  judge  of  the  county  court,  without  time 
being  given  to  the  plaintiffs’  attorney  to  make  inquiry  and 
shew  cause  against  it ; that  soon  after  the  defendant  one  of 
her  bail  left  this  province,  and  that  the  deponent,  on  going  to 
Buffalo,  found  that  this  one  of  her  bail  and  the  defendant 
were  living  together  there,  the  bail  having  also  absconded  ; 
that  the  deponent,  conceiving  that  he  had  been  badly  used 
in  the  matter,  and  apprehending  that  there  was  a plan  con- 
certed to  defraud  the  plaintiffs,  who  had  sold  their  goods  to 
the  defendant  in  good  faith,  determined  to  get  judgment  in 
the  best  way  he  could , and  with  this  view  served  the  declar- 
ation, demand  of  plea,  and  notice  of  assessment  by  putting 
them  up  in  the  Crown  office  at  Niagara , neither  Messrs. 
Burton  and  Sadleir  nor  either  of  them  having  any  booked 
or  known  agent  within  the  counties  of  Lincoln  and  Welland, 
being  the  counties  in  which,  the  venue  ivas  laid , and  where 
all  the  gapers  in  this  cause  were  filed ; that  the  deponent  had 
not,  nor  his  partner,  to  the  best  of  his  knowledge,  any  intim- 
ation that  Messrs.  Burton  and  Sadleir  were  going  to  defend 
the  suit,  though  the  deponent  supposed  they  were,  Mr.  Sad- 
leir having  declared  that  the  plaintiffs  would  never  get  a 
shilling  of  their  claim ; that  they  endeavoured  in  vain  to  come 
to  a compromise ; that  he  would  now  consent, on  the  plaintiffs’ 
part,  to  take  one-half  of  the  verdict  and  costs,  and  give  time 
to  pay  it  on  receiving  security ; that  the  defendant  had  not 
to  his  knowledge  been  in  this  province  since  November  last; 
that,  having  received  the  notice  of  bail,  signed  by  Mr.  Burton 
as  attorney  for  the  defendant,  the  deponent  could  not  regu- 
larly serve  any  papers  on  the  defendant  herself;  that  his 
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reason  for  writing  the  letter  which  he  did  to  the  sheriff  with 
the  Ca.  Sa.  was,  that  the  writ  might  be  duly  marked  as  of  the 
day  received, and  that  he  might  do  his  duty  towards  the  plain- 
tiffs in  this  cause  without  any  consultation  with  the  defend- 
ant’s attornies;  and  he  complained  that  a copy  of  his  instruc- 
tions in  a suit  should  be  sent  by  the  sheriff  to  the  attorney  for 
the  other  party  without  the  order  of  the  court ; that  if  the 
defendant’s  attornies  had  demanded  a declaration, or  applied 
for  a supersedeas , they  would  have  discovered  that  the  plain- 
tiffs were  proceeding  in  the  suit;  that  he  thought  he  would 
have  acted  improperly  if  he  had  not  acted  as  he  did,  the 
sheriff  shewing  a desire,  as  he  alleged,  to  prejudice  the 
plaintiffs, — the  defendant  absconding  with  all  the  goods,  and 
one  of  the  bail  going  with  her  and  being  worth  nothing. 

Robinson,  C.  J. — The  case  in  this  court  referred  to  in  the 
argument  (Parke  v.  Anderson,  5 U.  C.  R.  2)  is  expressly  in 
point  as  to  the  sufficiency  or  insufficiency  of  the  service  in  this 
case,  for  the  circumstances  were  similar.  In  both  the  writs 
were  testatum  writs  taken  out  of  a deputy  office  in  an  outer 
district,  and  executed  upon  a defendant  in  another  outer 
district;  and  in  both  cases  the  statute  8 Yic.  ch.  86,  which 
authorised  for  the  first  time  the  taking  out  of  testatum  writs 
from  any  office  but  the  principal  office  at  Toronto,  comes  to 
be  considered.  I agree  in  opinion  with  what  was  said  in  that 
case, and  should  at  any  rate  consider  its  authority  binding  as 
a decision  of  this  court,  for  it  does  not  conflict  with  any 
statute,  but  gives  effect  to  the  statute  (the  Testatum  Act) 
according  to  its  letter,  and  I think  also  according  to  its 
intention  and  spirit.  It  might  be  reasonably  imagined  that 
papers  put  up  in  the  principal  office  in  Toronto  would  meet 
the  eye  of  the  attornies  ot  the  court  or  their  Toronto  agents; 
but  it  was  much  less  likely  that  papers  put  up  in  a deputy’s 
office  in  the  country  would  be  seen  by  attorneys  resident  in 
any  or  every  other  county.  That  consideration  led  me  very 
much  to  doubt,  in  the  case  of  Clemow  v.  The  Officers  of 
Ordnance  (5  U.  C.  R.  458),  whether  we  could  properly  give 
such  a construction  to  the  old  rule  of  the  court, of  Michaelmas 
Term,  4 Geo.  IV.,  as  would  uphold  the  service  of  declarations 
and  papers,  by  putting  them  up  in  the  deputy’s  office  in  the 
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county  from  which  the  first  process  issued,  when  the  defen- 
dant’s attorney  resided  in  Toronto.  But  I did  not  see  how 
we  could  give  to  the  rule  of  court  a more  limited  construction, 
looking  at  its  language,  and  we  held  the  service  to  be  suffi- 
cient, though  not  without  hesitation  and  reluctance,  for  it 
certainly  was  not  a reasonable  practice,  though  it  seemed  to 
be  sanctioned  by  the  rule.  I doubt,  I must  say  , whether  the 
learned  judges  who  made  that  rule  contemplated  such  an 
effect  of  it : though  if  they  did  not,  the  rule  is  very 
incautiously  worded,  since  it  seems  to  admit  of  no  other 
construction  than  was  given  to  it  in  the  case  referred  to. 

But  that  was  not,  as  this  is,  a case  of  a testatum  writ  issued 
from  a deputy’s  office  in  the  country.  The  Legislature,  in 
authorizing  that  practice, have  thought  fit  to  make  it  a condi- 
tion that  in  all  such  cases  “ the  service  of  papers  shall  be 
made  upon  the  defendant,  or,  if  he  appear  by  attorney,  then 
upon  such  attorney,  at  his  office  in  the  usual  mode,  or  upon 
his  agent  at  Toronto,  according  to  the  existing  practice  of 
the  Court  of  Queen’s  Bench.”  This  seems  to  make  an  end 
of  all  question  about  the  irregularity  of  the  service. 

The  case  of  Hamilton  v.  Brown  et  al.  (1  Cbamb.  Rep. 
257)  was  decided  upon  other  grounds  than  the  sufficiency 
of  the  service.  It  is  not  stated  in  the  case  whether  the- 
writ  was  a testatum  writ,  and  the  provision  in  the  Testatum 
Act  does  not  seem  to  have  been  referred  to. 

I do  not  think  that  we  can  tell  the  defendant  that  she 
comes  too  late,  although  a term  elapsed  from  the  assessment 
of  damages  before  application  was  made.  Final  judgment 
was  entered  in  the  deputy’s  office  on  the  12th  of  June.  The 
term  ended  five  days  afterwards.  The  defendant’s  attorney 
moved  in  chambers  as  soon  as  he  knew  that  any  proceeding 
had  taken  place  subsequent  to  the  service  of  process  ; and  it 
is  positively  sworn  by  the  defendant’s  attorney  that  no  paper 
was  ever  served  upon  him,  and  that  he  had  no  knowledge  of 
any  proceeding  being  taken  till  after  the  Ca.  Sa.  had  been 
placed  in  the  sheriff’s  hands.  Interlocutory  judgment  was 
signed  and  damages  assessed  when  no  declaration  had  been 
served  or  plea  demanded,  and  no  notice  of  assessment  served 
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either  on  the  defendant  or  her  attorney,  which  is  contrary  to 
the  statute. 

The  plaintiffs,  I think,  were  in  no  better  situation  than  if 
they  had  done  nothing,  after  arresting  the  defendant,  but 
make  up  a record,  go  to  trial,  and  enter  judgment,  without 
serving  or  attempting  to  serve  in  any  manner  any  inter- 
mediate proceeding. 

Burns,  J. — The  case  of  Parke  v.  Anderson  (5  U.  C.  R.  2) 
does  not  appear  to  be  alluded  to  in  the  case  of  Clemow  v.  The 
Principal  Officers,  &c.,  (Ib.  458),  and  the  first  inquiry  is 
whether  these  two  cases  are  in  any  way  at  variance  with  each 
other.  After  an  examination  of  the  factsof  each,Idonot  think 
there  is  a variance.  The  former  case  is  clearly  one  under  the 
provisionsof  theTestatum  Writ  Act,  8 Yic.  ch.36;  but  the  lat- 
ter case,  I take  it,  from  the  manner  of  the  statement  was  an 
action  commenced  under  the  former  law;  that  is,  the  original 
writ  was  sued  out  and  served  in  the  same  district.  When  the 
latter  was  the  case,  if  the  defendant,  instead  of  employing 
an  attorney  residing  in  the  same  district,  employed  one  re- 
siding out  of  it,  then  the  rule  of  court  M.  T.  4 Geo.  IV., 
applied  ; and  if  the  attorney  defending  had  no  agent  within 
that  district,  the  plaintiff’s  attorney  was  at  liberty  to  serve 
papers  by  affixing  them  in  the  crown  office  in  the  district 
wherein  the  action  was  brought.  The  case  now  before  us  is 
like  that  of  Parke  v.  Anderson.  The  original  writ  is  sued 
out  to  the  united  counties  of  Lincoln  and  Welland,  and  the 
testatum  to  the  united  counties  of  Wentworth  and  Halton, 
where  the  defendant  was  arrested  and  bail  put  in.  The 
question  is,  whether  the  statute  has  made  a different  mode  of 
service  necessary  in  suits  commenced  under  the  authority  of 
that  act.  The  difference  between  the  two  cases  is  obvious, 
though  whether  that  difference  be  sufficient  to  account  for 
a different  mode  of  service  I do  not  say.  In  the  case  where 
the  suit  is  commenced  by  the  original  writ  being  sued  out  and 
served  within  the  same  county  by  an  attorney  not  residing  in 
that  county,  or,  where  so  commenced  the  defendant  goes  out 
of  the  county  to  employ  an  attorney  to  defend  him,  the  court 
appears  to  have  determined  that  such  in  either  case  was  a 
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sufficient  reason  to  compel  the  attorney  so  suing  out  his  writ 
or  defending  to  have  an  agent  in  the  county  where  the  suit 
was  commenced ; and  hence  the  rule  of  court.  The  Testatum 
Writ  Act  conferred  a privilege  upon  plaintiffs  to  sue  out  the 
original  writ  in  the  county  where  the  venue  was  intended  to 
be  laid,  and  upon  that  to  sue  out  a testatum  to  the  county 
where  the  defendant  resided,  instead  of  being  obliged  to  sue 
out  the  original  writ  from  the  principal  office  in  Toronto  to 
the  county  where  the  venue  was  laid,  and  then  upon  that  to 
sue  out  the  testatum  to  the  county  in  which  the  defendant 
resided.  Whether  such  was  a reason  for  the  statute  enacting 
that  service  of  papers  shall  be  made  upon  the  defendant,  or, 
if  he  appear  by  attorney,  then  upon  such  attorney,  at  his 
office  in  the  usual  mode,  or  upon  his  agent  at  Toronto, 
according  to  the  existing  practice  of  the  court,  as  before  re- 
marked, I do  not  say.  The  provision  in  the  statute  is  only 
for  service  of  papers  upon  the  defendant  or  his  attorney.  It 
would  seem  not  to  apply  to  service  upon  the  plaintiffs  at!  orney, 
asinthecaseundertherule  of  court, and  it  maybesaidin  such 
cases  that  the  defendant  must  serve  his  papers  on  the  plain- 
tiffs attorney  wherever  he  may  reside.  Perhaps  by  analogy 
it  might  be  that  the  defendant  would  be  right  in  serving 
papers  as  the  plaintiff  must  do.  The  question  now  is, 
when  an  action  is  commenced  under  the  provisions  of  the 
testatum  writ  act,  whether  the  service  of  papers  by  the  plain- 
tiff must  be  made  as  the  act  directs,  or  whether  the  rule  of 
court  is  as  available  to  plaintiffs  in  actions  so  commenced  as 
in  those  commenced  according  to  the  previous  practice.  We 
must  bear  in  mind  that  the  rule  of  court  provided  only  for 
the  then  existing  mode  of  carrying  on  suits,  though  undoubt- 
edly that  rule  would  be  applicable  to  a change  in  the  practice, 
if  there  were  nothing  to  indicate  to  the  contrary.  If  the 
Legislature  had  been  altogether  silent  as  to  the  mode  of  ser- 
vice of  papers,  then  it  would  have  been  a question  whether 
the  rule  of  court  was  applicable,  or  whether  the  difference  I 
have  already  pointed  out  would  have  been  sufficient  to  pre- 
vent the  operation  of  the  rule  upon  suits  commenced  under 
the  alteration  of  the  law.  The  statute  does,  however,  declare 
how  some  portion  of  the  papers  shall  be  served,  and  that 
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was  enacted  while  the  rule  of  court  existed.  Agents  at 
Toronto  are  recognized  by  the  statute,  upon  whom  service 
might  be  made,  but  not  agents  in  the  outer  counties  or  dis- 
tricts. The  difference  between  the  description  of  agents 
must  be  noted  too.  By  the  rule  of  court  the  agent  at  Toronto 
was  a general  agent,  but  the  agency  in  the  outer  districts  or 
counties  would  be  confined  to  suits  commenced  in  and  served 
within  the  same  county  or  district. 

I am  of  opinion  we  are  not  at  liberty  to  say  the  rule  of 
court  avoids  the  act  of  Parliament,  and  I see  no  indication  of 
the  Legislature  which  authorizes  the  introduction  of  the  rule 
of  court  totherelief  of  plaintiffs  in  respect  of  suitscommenced 
by  virtue  of  its  authority.  The  enactment  is  not  that  papers 
may  be  served  in  a particular  mode,  which  would  not  neces- 
sarily exclude  other  modes  of  service,  but  here  the  statute 
is  that  papers  shall  be  served  in  a particular  manner,  which 
seems  to  exclude  any  other. 

It  appears  sufficiently,  I think,  that  the  defendant  and  her 
attorney  had  no  notice  of  the  cause  proceeding,  until  the  writ 
of  Ca.  Sa.  upon  the  judgment  was  placed  in  the  hands  of  the 
sheriff.  We  cannot  say  this  is  a case  of  irregular  service, 
because  in  fact  there  has  been  no  service  at  all.  The  pro- 
ceedings since  and  after  the  filing  of  the  declaration  must 
therefore  be  set  aside. 

Draper,  J.,  concurred.  Rule  absolute. 


Cameron  v.  Campbell. 

13  «k  14  Vic.  ch.  53,  gee.  78 — Setting  off  costs — Costs  as  between  attorney  and 
, client — What  are  costs  in  the  cause. 

The  plaintiff  obtained  a verdict  within  the  jurisdiction  of  the  Division 
Court,  and  he  was  allowed  by  the  master  to  enter  judgment  for  Division 
Court  costs  in  addition  to  his  verdict. 

Held , that  the  defendant  was  entitled  to  set  off  the  excess  of  his  costs 
incurred  over  division  court  costs  against  the  plaintiff’s  costs,  and  an 
order  was  made  to  amend  the  judgment  roll  accordingly,  but  the  learned 
judge  refused  to  order  an  amendment  of  the  roll  so  as  to  allow  this 
excess  to  be  set  off  against  the  verdict. 

The  defendant’s  costs  not  having  been  taxed  with  sufficient  liberality  at 
between  attorney  and  client , a revision  was  also  ordered  on  that  ground. 

Costs  of  applying  to  rescind  a judge’s  order  to  allow  county  court  costs 
were  held  not  to  be  costs  in  the  cause. 

[Chambers.] 

In  an  action  upon  the  common  counts  the  plaintiff 
obtained  a verdict  for  iT2.  In  taxing  costs,  the  master 
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properly  allowed  the  plaintiff  only  division  court  costs, 
but  the  plaintiff  entered  his  judgment  for  the  amount 
of  those  costs  with  theverdict,  notwithstanding  the  defendant 
taxed  his  costs  for  the  purpose  of  setting  off  the  same  against 
the  plaintiff’s  costs. 

The  defendant  contended  that  he  was  entitled  to  set  off 
the  amount  of  his  costs  against  the  verdict  as  well  as  the 
plaintiff’s  costs,  and  obtained  a summons  for  that  purpose, 
asking  that  the  judgmentroll  should  be  amended  accordingly, 
and  that  the  taxation  should  be  revised,  and  that  he  should 
be  allowed  to  tax  the  costs  incurred  in  moving  to  rescind  a 
judge’s  order  allowing  the  plaintiff  county  court  costs. 

Burns,  J. — In  order  to  understand  properly  the  effect  of 
the  78th  section  of  18  & 14  Yic.  ch.  53,  we  must  look  at 
other  provisions  which  the  legislature  has  made  of  a similiar 
nature.  The  statute  49  Geo.  III.  ch.  4,  allowed  a defendant 
to  set  off  so  much  of  his  costs  as  between  attorney  and  client 
as  exceeded  the  district  court  costs  of  a defence  in  a case 
brought  in  the  superior  court  which  was  of  the  proper  compe- 
tence of  the  district  court,  when  the  judge  did  not  certify. 
This  set  off  however  was  confined  to  the  plaintiff’s  costs,  and 
therefore  the  plaintiff  was  entitled  to  the  amount  of  the 
verdict, though  such  difference  of  defendant’scosts  did  exceed 
the  amountof  costsallowed  to  the  plaintiff.  The  58th  section 
of  the  Division  Court  Act  of  1841  (4  & 5 Yic.  ch.  8)  allowed 
the  plaintiff  no  costs  at  all  when  herecovered  an  amount  within 
the  jurisdiction  of  the  division  courts, and  when  the  defendant 
in  such  a case  recovered  he  was  allowed  to  claim  costs  as  be- 
tween attorney  and  client.  It  is  not  very  clear  how  this  latter 
provision  could  be  carried  out,  for  the  master  could  not  have 
the  necessary  information  to  enable  him  to  tax  upon  that 
principle.  The  provision  of  the  59th  section  of  8 Yic.  ch.  13, 
is  similar  in  terms  to  the  first  mentioned  District  Court  Act, 
and  the  excess  of  the  defendant’s  costs  was  only  allowed  to 
be  set  off  against  the  plaintiff’s  costs,  leaving  the  amount  of 
the  verdict  to  be  recovered  from  the  defendant.  The  78th 
section  of  the  new  Division  Court  Act,  13  & 14  Yic.  ch.  53, 
is  the  one  which  creates  the  difficulty ; for,  after  making 
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similar  provisions  to  those  contained  in  the  District  Court 
Act,  the  clause  goes  on  to  say,  the  defendant  shall  he  entitled 
to  execution , with  the  costs  thereof  \ against  the  plaintiff , when 
the  amount  of  the  costs  so  set  off  shall  exceed  the  plaintiff's 
verdict  and  taxable  costs.  Now  the  costs  so  set  off,  by  the 
previous  words,  are  only  to  be  set  off  against  the  costs  to  be 
taxed  for  the  plaintiff.  Whether  this  clause  can  be  construed 
to  mean  that  the  legislature  intended  to  make  a further  pro- 
vision in  favor  of  defendants,  I do  not  say  at  present  (a). 
It  may  be  that  the  defendant  is  entitled  to  have  the  excess 
of  costs  (for  he  must  tax  two  bills — that  is,  what  his  defence 
would  be  in  the  division  court  and  what  in  the  superior 
court,)  and  have  the  same  allowed  and  deducted  from  the 
judgment  for  costs.  If  the  defendant’s  costs  exceed  the 
plaintiff’s,  then  no  costs  should  be  awarded  upon  the  roll  to 
the  plaintiff,  and  in  this  respect  the  judgment  roll  is  wrong, 
and  the  order  to  amend  it  should  be  made.  I cannot  grant 
the  application  that  the  judgment  roll  should  be  amended  so 
as  to  reduce  the  amount  of  the  verdict,  for  then  the  award 
of  judgment  on  the  roll  would  vary  from  the  postea ; and 
the  act  of  parliament  does  not,  as  it  seems  to  me,  authorize 
the  entry  of  judgment  for  less  than  the  verdict,  whatever 
power  there  may  be  to  authorize  the  entry  of  a suggestion 
on  the  roll  to  enable  the  defendant  to  set  off  the  excess  of 
costs  against  the  amount  so  recovered  by  the  plaintiff,  and, 
if  what  the  defendant  shall  be  entitled  to  shall  exceed  both 
verdict  and  the  plaintiff’s  taxable  costs,  to  have  execution 
for  the  same. 

With  respect  to  the  other  part  of  the  application — that  is, 
the  revision  of  the  taxation  of  costs — the  defendant  is,  I 
think,  in  part  right;  but  with  respect  to  other  points  I do 
not  think  he  is.  I think  the  defendant  is  entitled,  as  between 
attorney  and  client,  to  various  attendances  upon  his  client, 
and  for  charges  which  the  client  would  have  to  pay  for, 
occupying  the  attorney’s  time,  which  could  not  be  charged 
against  the  opposite  party,  and  also  for  the  rule  to  tax  costs 

(a)  It  has  sipce  been  decided  by  the  Queen’s  Bench,  in  this  suit,  that  the 
defendant  may  set  off  the  excess  of  his  costs  against  the  plaintiff’s  verdict 
Draper,  J.,  dissenting. — Cameron  v.  Campbell,  12  U.C.R.  159. 
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in  the  principal  office.  So  also  with  respect  to  the  counsel 
fee.  The  tariff  of  fees  is  no  guide  in  this  last  respect,  except 
between  party  and  party.  What  is  a fair  and  proper  fee, 
commensurate  with  the  importance  of  the  case  and  the 
trouble  the  counsel  has  had  with  it,  should  be  allowed.  The 
statute  directs  the  taxation  to  be  as  between  attorney  and 
client;  and,  thinking  that  themaster  has  viewed  the  question 
too  strictly  in  regard  to  the  points  mentioned  against  the 
defendant,  I make  absolute  the  summons  for  reviewing  the 
taxation  on  these  points. 

With  regard  to  the  costs  of  applying  to  rescind  the  judge’s 
order,  I think  the  master  was  right.  Those  costs  are  not 
costs  in  the  cause.  The  rule  of  what  forms  costs  in  the  cause 
I take  to  be  this  : All  rules  which  form  part  of  the  regular 
proceedings  in  the  cause,  and  where  costs  are  not  mentioned, 
the  party  substantially  succeeding  will  be  entitled  to  costs  of 
or  opposing,  as  the  case  may  be,  as  part  of  the  costs  of  the 
cause.  Costs  accruing  upon  irregular  proceedings  should 
be  provided  for  in  any  rule  or  order  to  be  made,  and  if  not 
provided  for,  they  do  not  form  part  ot  the  costs  of  the  cause. 
It  is  only  such  costs  as  form  costs  in  the  cause  I think  should 
be  taxed  in  this  way ; all  other  costs,  notwithstanding  the 
statute  says  between  attorney  and  client,  should  be  provided 
for  in  the  order  disposing  of  the  matter. 

The  summons  will  be  absolute  to  the  extent  mentioned. 


In  the  matter  of  award  between  Eobert  Haley,  and 
James  Ennis  and  James  Ennis  the  younger. 

Award  set  aside,  as  beyond  the  submission  and  power  of  the  arbitrators. 

[Practice  Court,  T.  T.,  17  Vic.] 

This  was  an  action  brought  by  the  plaintiff  against  the 
defendants  for  erecting  a mill-dam  to’  such  a height  that 
his  lands  were  overflowed. 

The  suit  was  referred  by  an  order  of  Nisi  Prius,  and  a ver- 
dict was  taken  for  £100,  subject  to  the  award  of  Thomas 
McCaffrey  and  William  Somerville  (whose  award  was  to  be 
made  by  the  first  day  of  Easter  Term),  and,  in  the  event  of 
their  disagreeing,  to  the  umpirage  of  such  person  as  they 
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should  appoint  before  entering  upon  the  arbitration,  the 
umpirage  to  be  made  on  or  before  the  16th  of  June. 

The  facts  of  the  case  are  stated  in  the  judgment. 

McLean,  J. — The  arbitrators  named  made  their  award  on 
the  31st  May,  1853  ; and,  instead  of  confining  themselves  to 
the  matter  in  difference  in  the  cause,  and  deciding  what 
amount  of  damages,  if  any,  the  plaintiff  was  entitled  to,  or 
whether  theverdict  forthe  plaintiff  should  stand  foranysum, 
or  be  set  aside  and  a verdict  entered  for  the  defendant,  they 
seem  to  have  considered  themselves  at  liberty  to  go  wholly 
beyond  the  submission,  and  to  decide  on  terms  to  bind  the 
parties  in  future  as  to  the  erection  of  a dam  and  the  over- 
flowing thereby  of  the  plaintiff’s  lands.  They  have,  besides, 
as  appears  on  the  face  of  the  award,  investigated  the  tran- 
sactions and  accounts  by  and  between  the  parties,  and  they 
profess  to  make  their  award  as  to  all  these  matters,  though 
they  direct  that  the  defendants  do  pay  to  the  plaintiff  the 
sum  of  £42  14 s.  10 d.  as  damages  in  the  action.  From  the 
circumstance  of  shillings  and  pence,  forming  part  of  the  sum 
awarded,  it  may  be  inferred  that  the  amount  is  for  something 
more  than  the  precise  amount  of  damages  occasioned  to  the 
plaintiff  by  the  water  being  thrown  back  by  the  defendants’ 
dam.  The  arbitrators  too  have  awarded  that  the  sum  of 
£42  14s.  lOi.  shall  be  paid  by  instalments,  the  first  instal- 
ment of  £6  2s.  1 %d.  to  be  paid  on  the  1st  February,  1854, 
and  an  equal  sum  on  the  1st  February  in  each  year,  till  the 
whole  is  paid.  Now  it  is  quite  clear  they  had  no  right  to 
make  the  amount  of  damages  payable  in  such  instalments. 
All  they  had  a right  to  adjudicate  was  the  amount  for  which 
the  verdict  should  stand,  (a) 

They  have  decided  also  that  the  defendants  shall  be  at 
liberty  to  repair  their  present  dam  or  erect  another  in  its 
place;  and  that,  if  repaired  or  erected  in  manner  prescribed 
therein,  the  plaintiff  shall  not  have  any  just  cause  of  action 
in  any  court  of  law  or  equity  against  the  defendants  on 
account  of  drowning  land  of  the  plaintiff,  until  and  after 


(a)  See,  as  to'  the  power  of  arbitrators  to  give  time  for  payment, 
Addison  v.  Oorbey,  11  U.  C.  R,.  483. 
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suchtimeas  the  defendant’s  shall  break  or  set  aside theaward 
by  the  act  of  raising  the  dam  above  the  height  allowed 
therein,  or  erecting  any  further  obstruction  in  the  river,  or 
by  shutting  up  the  slide,  under  a penalty  of  £500.  Whether 
the  penalty  is  to  fall  upon  the  party  who  seeks  a remedy  in 
law  or  equity,  contrary  to  the  terms  of  the  award,  or  on  the 
party  who  erects  a dam  or  other  obstruction  in  the  river,  does 
not  very  clearly  appear,  and  I apprehend  that  it  is  not  neces- 
sary to  consider.  The  award  was  no  doubt  intended  as  a 
final  settlement  of  all  differences,  past  and  future,  between 
theparties;  and  is  so  decidedlybeyond  the  submission  in  the 
matters  it  embraces,  without  clearly  deciding  what  was  sub- 
mitted, that  it  must  be  set  aside. 

Rule  absolute. 


Caspar,  Assignee  of  Henry  Ruttan,  Sheriff,  v. 

Herschberg  et  al. 

Recognizance  of  bail — Alteration  in,  after  filing — Judgment  of  non  pros. 

The  plaintiff  having  arrested  the  defendant,  proceeded  in  the  suit  and 
obtained  a verdict.  After  verdict,  the  plaintiff  obtained  an  order  to  set 
aside  the  recognizance  of  bail  and  to  take  the  same  off  the  files,  on  ac- 
count of  an  alteration  made  after  filing.  The  plaintiff,  notwithstanding 
his  proceeding  in  the  action,  had  taken  an  assignment  of  the  bail  bond 
from  the  sheriff,  and  sued  upon  it  as  well ; and  the  defendants  in  this 
action  pleaded  that  special  bail  had  been  entered  in  the  original  action, 
and  demanded  a replication,  and,  the  plaintiff  not  replying,  signed 
judgment  of  non  pros. 

Held , that  such  judgment  was  regular. 

[Chambers,  February,  24,  1854.] 

On  the  18th  of  February,  1854,  theplaintiff  took  out  a sum- 
mons before  Mr.  Justice  Burns  in  chambers,  calling  upon 
the  defendants  to  shew  cause  before  the  presiding  judge,  on 
Monday  then  next,  why  the  judgment  of  non  pros  entered  in 
this  cause,  the  execution  issued  thereon,  and  all  proceedings 
subsequentto  the  said  judgment,  should  not  be  set  aside  with 
costs,  on  the  ground  that  the  said  judgment  was  irregular 
and  void,  in  having  been  entered  after  the  bail-piece  men- 
tioned in  the  plea  filed  in  the  cause  had  been  set  aside  and 
ordered  to  be  taken  off  the  files,  and  after  due  notice  there- 
of to  the  said  defendant’s  attorney,  and  signed  contrary  to 
good  faith  and  the  practice  of  this  honourable  court. 

In  shewing  cause,  the  defendant’s  attorney  filed  an  affida- 
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vit,  by  which  it  appeared  that  the  plaintiff  proceeded  in  the 
suit  against  the  defendant  Herschberg  after  the  arrest,  and 
that  at  the  assizes  in  January  last  a verdict  was  obtained 
against  him  for  the  amount  for  which  he  was  arrested. 

Since  that  verdict  was  obtained,  the  plaintiff  applied  to 
Mr.  Justice  Burns  and  obtained  an  order  to  set  aside  the 
recognizance  of  bail,  or  bail-piece,  in  the  case  of  Casper  v. 
Herschberg,  and  that  the  same  should  be  taken  off  the  files, 
on  the  ground  that  the  same  was  irregular  and  void, as  having, 
been  improperly  altered  after  the  filing  thereof  and  notice  to 
the  plaintiff’s  attorney  of  such  filing.  . The  alteration  com- 
plained of,  as  appeared  by  the  affidavits,  was  that  the 
commissioner  before  whom  the  recognizance  was  taken, 
having  accidentally  omitted  to  subscribe  his  name  to  the 
caption  before  it  was  filed,  subscribed  his  name  to  it  subse- 
quently, on  being  informed  of  the  omission  immediately  after 
filing. 

McLean,  J. — Any  alteration,  however  unimportant,  may 
have  the  effect  of  vitiating  a recognizance  and  preventing  it 
from  being  considered  a record,  and  when  the  application 
was  made  to  the  learned  judge  he  no  doubt  felt  that  he  had 
no  discretion  but  to  order  the  recognizance,  which  had  no 
doubt  been  changed  by  the  alteration,  to  be  taken  off  the  files. 
But  in  making  such  an  application  the  plaintiff  should  have 
reflected  upon  the  consequences  to  himself.  The  defendant 
could  not  have  been  heard  to  object  to  the  recognizance.  He 
had  filed  it  irregularly  in  the  first  instance,  without  the  name 
of  the  commissioner  being  subscribed,  and  on  discovering 
that  fact  withdrew  it,  procured  the  necessary  signature,  and 
returned  it  to  the  crown  office  immediately,  during  the  same 
day  and  before  the  plaintiff’s  attorney  applied  to  inspect  it, 
— so  that  the  filing  might  in  truth  be  considered  to  be  after 
the  addition  of  the  commissioner’s  name  ; and  as  far  as  I am 
at  present  able  to  discover,  no  effectual  objection  could  have 
been  urged  against  the  recognizance  of  bail  on  the  part  of 
the  defendant  Herschberg,  and  the  plaintiff  might  without 
hazard  have  waived  any  objection,  as  from  the  affidavits  it 
appears  he  expressed  his  intention  to  do,  as  to  any  supposed 
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irregularity  in  the  filing.  Had  he  done  so  he  would  now  be 
entitled  to  hold  the  verdict  which  he  has  obtained,  and  to 
proceed  if  necessary  against  the  special  bail.  It  appears, 
however,  that  a very  unusual  course  has  been  taken  by  the 
plaintiff.  He  filed  his  declaration  against  the  defendant 
Herschberg  on  the  25th  of  November,  and  proceeded  in  the 
causejto  verdict,  and  this  though  he  had  taken  an  assignment 
from  the  sheriff  of  the  bail  bond  on  the  15th  of  November, 
and  commenced  an  action  thereon  on  the  18th  of  November, 
in  which  the  declaration  was  served  on  the  6th  of  December. 
The  defendant  pleaded  in  this  action  against  the  bail  to  the 
sheriff,  that  special  bail  had  been  entered  in  the  original 
action,  and  demanded  a replication.  Instead  of  replying,  the 
plaintiff  moved  to  have  the  recognizance  taken  off  the  files, 
on  the  ground  before  mentioned,  and  having  effected  that 
object  he  deprived  the  defendant  of  the  ground  upon  which 
his  plea  rested;  but  the  plea  itself  still  remained  on  the  files, 
and,  whether  true  or  false,  could  not  be  treated  as  a nullity; 
nor  could  the  plaintiff  forbear  to  reply  to  it  without  exposing 
himself  to  the  consequences  which  have  followed  to  him  in 
having  judgment  of  non  pros  signed  against  him. 

It  does  not  appear  in  the  affidavits  at  what  stage  of  the 
proceedings  in  the  suit  of  Herschberg  he  was  arrested.  If 
before  declaration,  then  the  filing  of  a declaration  before  the 
entry  of  special  bail  would  amount  to  a waiver  of  bail;  and 
so,  if  the  arrest  took  place  after  the  filing  of  declaration,  the 
subsequent  proceeding  to  trial  and  verdict  must  equally  be 
considered  a waiver  of  bail,  or  at  all  events  a waiver  of  any 
irregularity  in  putting  in  bail. 

Under  these  circumstances,  the  judgment  of  nonprosbeing 
signed  regularly , after  demand  of  replication,  and  this  action 
against  the  common  bail  being  pending  after  proceedings 
against  the  defendant  in  the  original  suit,  which  I think 
amounted  to  a waiver  of  bail  to  the  action,  I do  not  see  any 
ground  upon  which  I should  feel  justified  in  making  the 
plaintiff’s  summons  absolute.  It  must  therefore  be  discharged, 
and,  as  the  plaintiff  has  moved  his  summons  with  costs,  it 
must  be  discharged  with  costs. 
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Smith  v.  McKay. 

A revision  of  taxation  was  ordered  on  contradictory  affidavits  filed  as  to 
the  payments  sworn  to  in  the  affidavit  of  disbursements. 

[Chambers,  July  25th,  1853.] 

Motion  to  revise  taxation. 

An  affidavit  of  disbursements  was  filed  on  enteringjudgment, 
that  the  following  witnesses  were  subpoenaed  on  behalf  of  the 
plaintiff,  for  the  trial  that  took  place  in  May,  1852 : that  they 
attended, and  were  all  necessary  witnessesfor  the  plaintif  f:  then 
the  mileage  and  number  of  days’  attendance  was  sworn  to,  as 
usual,  shewing  £1  15s.  to  be  the  sum  rightly  payable  to  each 
of  these  witnesses,  Fawcett,  Caffrey,  and  Craig ; and  the 
plaintiff  swore  that  the  several  sums  set  opposite  to  the 
names  of  the  witnesses  respectively  had  been  paid  on  behalf 
of  the  plaintiff  to  the  said  witnesses  severally  and  respec- 
tively, as  in  the  schedule  set  forth,  &c. 

In  support  of  the  application  to  revise  taxation  affidavits 
were  filed  : — 

Of  Fawcett,  that  he  had  heard  the  above  affidavit  of  the 
plaintiff  read:  thathe  did  attend  at  said  assizes, and  had  been 
subpoenaed  for  the  plaintiff  : that  he  was  paid  for  such  atten- 
dance only  five  shillings,  for  the  plaintiff,  and  had  never 
received  anything  more  from  any  person  for  such  attendance. 

Also  of  Caffrey,  precisely  to  the  same  effect ; he  having 
also,  as  he  swore,  received  from  the  plaintiff  five  shillings, 
and  no  more. 

They  both  swore  that  the  plaintiff's  affidavit,  as  regarded 
payment  to  them  respectively,  was  untrue , except  as  to  the 
sum  of  five  shillings. 

And  of  the  defendant  himself,  that  Craig  was  a witness 
subpoenaed  and  called  by  him  the  defendant,  and  paid  by 
him ; that  his  evidence  was  wholly  against  the  plaintiff,  and 
that  be  was  not,  as  the  deponent  believed,  paid  any  sums  of 
money  by  the  plaintiff  as  a witness  on  the  plaintiff’s  behalf. 

Then,  to  repel  these  affidavits,  an  affidavit  of  the  plaintiff 
was  filed,  to  which  was  annexed  an  account  rendered  by 
Fawcett  to  the  plaintiff,  containing  several  charges  of  differ- 
ent kinds,  for-  teaming,  &c.,  and  including  an  item — “ To 
seven  days  at  court  as  witness  between  plaintiff  and  McKay, 
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at  one  dollar  per  day,  £1  15s.” — the  whole  account  amount- 
ing to  £3  15s  and  at  the  foot  was  a receipt  of  Fawcett’s, 

“ settled  in  full  of  all  demands,”  not  dated. 

The  plaintiff’s  affidavit  stated  that  “ the  receipt  was  given 
by  Fawcett  to  him,  upon  a full  and  final  statement  and  pay- 
mentand  the  sum  of  £1  15s.  charged  in  the  account  was  . 
paid  by  him  to  Fawcett,  as  said  receipt  will  prove.” 

Theplaintiff  swore  further,  that  with  reference  to  the  other 
witness,  who  denied  the  payment  made  by  deponent  (namely 
Caffrey),  he  cannot  produce  bis  receipt,  because  he  took  none, 
that  he  could  recollect,  but  that  he  paid  him  his  fees  from 
time  to  time,  as  he  asked  for  them  (amounting  to  the  sum 
which  he,  the  plaintiff,  had  charged  and  sworn  to),  during 
his  attendance  at  court. 

Robinson,  C.  J. — The  allowance  made  in  taxation  to 
Fawcett  is  supported  by  the  plaintiff’s  affidavit  and  Fawcett’s 
receipt  verified  by  the  same  affidavit.  That  must  be 
suffered,  I think,  to  pass  as  it  is,  leaving  the  defendant,  if 
he  thinks  fit,  to  prosecute  for  perjury. 

As  to  Caffrey,  that  disbursement  is  supported  by  the 
plaintiff’s  affidavit,  after  his  attention  was  called  to  Caffrey ’s 
denial  of  it.  I think  the  allowance  must  be  suffered  to  stand, 
leaving  it  to  the  defendant  to  prosecute  if  he  thinks  proper. 

As  to  Craig,  the  allowance  being  impeached  and  facts 
swore  to  which  seem  to  make  it  most  unlikely  that  he  could 
have  been  paid  bj7  the  plaintiff,  the  plaintiff  does  not  meet 
jthese  allegations  by  any  fresh  affidavit  either  of  himself  or 
of  Craig.  I think,  as  the  plaintiff  does  not  support  it,  it 
should  be  disallowed. 

On  account  of  this  allowance,  I shall  make  the  order  to 
revise  taxation ; not  because  Craig  had  no  claim  to  be  paid 
on  both  sides,  for  the  plaintiff  may  not’have  known  of  the 
payment,  but  because  the  allowance  being  attacked  on  a 
statement  of  special  circumstances,  he  does  not  re-affirm  the 
statement  of  payment,  or  notice  the  defendant’s  statements. 

An  affidavit  is  now  put  in  by  Fawcett,  in  which  he  swears 
positively  that  the  £%  15s.  charged  in  the  account  was  not 
paid  to  him,  but  was  deducted  from  the  account,  the  plaintiff 
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refusing  to  pay  it.  I therefore  leave  it  now  open  to  the 
master  to  deal  with  that  £ 1 156-.  and  with  Craig’s  as  he 
may  find  right  on  the  affidavits,  and  on  such  further  proofs 
on  either  side  as  he  may  think  fit  to  call  for. 


The  Queen,  on  the  relation  of  William  Smith  v.  Edward 
B house,  William  Brouse,  and  William  W.  Casselman, 
Township  Councillors  of  the  Township  of  Matilda, 
and  William  Hessin,  Returning  Officer. 

Election — Candidates  nominated,  but  no  votes  offered — Misconduct  of 
Returning  Officer. 

At  an  election  for  township  councillors,  after  the  nomination  of  several  can- 
didates the  returning  officer  adjourned  the  proceedings  to  another  room 
in  order  to  receive  votes.  No  votes  were  tendered  for  any  one  (all 
parties  holding  back  for  some  unexplained  reason) ; and  he  therefore 
closed  the  election  at  about  three  o'clock , and  declared  the  defendants 
elected  “by  acclamation.” 

Held , that  the  election  was  void. 

[Chambers,  July,  1852.] 

The  relator  complained  of  an  election  held  on  the  15th  of 
February,  1852.  The  relator  claimed  right  as  an  elector 
an  freeholder,  rated,  &c. 

The  objections  may  be  thus  stated  : — That  there  was  an 
election  to  supply  the  place  of  councillors  (not  saying  how 
many)  elected  in  the  preceding  January,  who  had  not  taken 
the  oath;  and  that  the  notice  of  election  did  not  set  forth  the 
names  of  those  in  whose  place  others  were  to  be  elected  ; 

That,  besides  the  three  defendants,  there  were  three  other 
candidates  proposed,  of  whom  one  (John  S.  Ross.)  was  pro- 
posed by  the  relator  and  seconded  byanother  freeholder,  and 
that  after  the  nomination  of  candidates  a poll  was  demanded, 
and  that  the  returning  officer  said  he  would  adjourn  into 
another  room  and  open  a poll,  but  that  before  four  o’clock 
that  afternoon — that  is  to  say,  about  two  o’clock — the  re- 
turning officer  closed  the  election ; 

That  the  relator  demanded  from  the  returning  officer  that 
a poll  should  be  opened  on  behalf  of  John  S.  Ross,  which  the 
returning  officer  refused,  though  many  electors  were  present 
to  record  their  votes  in  favour  of  Ross ; 

That  the  returning  officer  illegally  declared  Edward 
Brouse,  George  Brouse,  and  William  W.  Casselman  elected 
by  acclamation ; 
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That  the  returning  officer  misconducted  himself  in  declar- 
ing Edward  Brouse,  George  Brouse,  and  W.  W.  Casselman 
duly  elected ; in  refusing  to  open  a poll  and  receive  votes 
for  Ross  ; and  in  closing  the  election  before  four  o’clock 
p.m.  ; and  acted  corruptly  and  with  partiality. 

The  following  affidavits  were  filed  : — Affidavit  of  relator 
(sworn  23rd  of  March,  1852),  that  he  believed  the  grounds 
of  objection  mentioned  in  the  relation  to  be  well  grounded 
in  fact. 

The  affidavit  of  Robert  Lowry  (sworn  28rd  of  March,  1852) 
stated — that  defendants,  Ross  and  others  (two  only  named), 
were  proposed  as  candidates  ; that  Ross  was  duly  qualfied 
according  to  law ; that  after  the  nomination  a poll  was 
demanded  ; that,  without  affording  the  electors  present  any 
opportunity  of  recording  their  votes,  the  returning  officer 
closed  the  poll  about  2 p.m.  on-  the  first  day  ; that  a poll  was 
refused  by  the  returning  officer  when  demanded  for  Ross ; 
that  the  returning  officer  declared  the  defendants  elected  by 
acclamation  against  the  remonstrance  of  many  electors ; 
and  that  the  returning  officer  misconducted  himself,  and 
acted  corruptly  and  partially. 

An  affidavit  of  James  Smith  (sworn  23rd  of  March,  1852), 
that  the  facts  set  forth  in  Robert  Lowry’s  affidavit  are 
true ; that  the  defendants  Edward  Brouse  and  W.  TV.  Cas- 
selman were  present  at  the  election,  and  assented  to  their 
nomination  as  candidates. 

Affidavit  of  Charles  C.  Rose  (sworn  23rd  of  March,  1842), 
that  the  defendants  have  entered  on  the  duties  of  town 
councillor  since  the  election. 

Affidavit  of  Robert  Lowry  (sworn  23rd  of  March,  1852), 
verifying  a copy  of  the  notice  to  hold  the  election,  which 
notice  was  signed  by  the  township  clerk  for  the  preceding 
year,  by  authority  (as  it  asserts)  of  a warrant  of  the  town- 
ship reeve  of  the  preceding  year ; and  was  for  the  election 
of  councillors  in  place  of  those  before  elected,  not  having 
taken  the  oath — but  not  naming  those  in  place  of  whom  the 
election  was  to  be,  nor  how  many  were  to  be  elected. 

On  reading  these  affidavits,  Mr.  Justice  Draper  considered 
that  the  returning  officer  was  a necessary  party  to  the  pro- 
ceedings, and  ordered  him  to  be  summoned,  and  enlarged  the 
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proceedings  until  the  return  of  that  summons,  with  leave  to 
both  parties  to  file  affidavits  and  proof — 

1st.  Whether  a poll  was  opened  and  a poll-book  pre- 
pared; and  if  so,  whose  names  were  entered  as  candidates 
for  whom  votes  were  to  be  received,  with  the  names  of  the 
proposers  and  seconders  of  such  candidates. 

2nd.  If  a poll  was  opened,  whether  a return  was  made  of 
any  persons  as  having  the  greatest  number  of  votes,  and 
whether  the  returning  officer  voted,  the  votes  for  each  candi- 
date, or  for  several  candidates,  being  equal  in  number. 

3rd.  If  a poll  was  opened,  whether  any  votes  were  ten- 
dered, stating  the  names  of  electors  offering  to  vote,  and  the 
candidates  for  whom  they  offered  to  vote. 

4th.  If  a poll  was  opened,  whether  any  candidates  who 
had  been  duly  proposed  and  seconded  were  withdrawn,  and 
if  withdrawn  how  and  in  what  manner. 

5th.  If  a poll  was  opened,  whether  any,  and  if  any  what 
proceedings  were  taken,  and  by  whom,  to  hinder,  deter,  or 
dissuade  electors  from  tendering  their  votes. 

6th.  Whether  the  election  was  closed  contrary  to  the  ex- 
pressed wish  or  remonstrance  of  any  elector,  and  if  so,  of 
what  elector  ; and  how  and  to  whom  was  such  remonstrance 
expressed. 

On  the  return  of  this  summons,  the  returning  officer 
appeared,  but  put  in  no  answer  or  affidavits,  and  apparently 
left  the  charge  against  him  to  be  disposed  of  upon  the  affida- 
vits adduced  by  the  relator  and  by  the  other  defendants. 

A great  many  affidavits  were  produced  in  support  of  the 
relator’s  case,  and  in  regard  to  the  matters  contained  in  the 
foregoing  queries,  and  some  also  on  the  partof  thedefendants. 

It  seemed  that  the  legality  of  holding  the  election  at  all 
was  denied  by  John  S.  Ross;  and  there  was  a good  deal  of 
evidence  to  shew  that  he  publicly  announced  this  opinion, 
and  used  language  calculated  to  prevent,  if  it  were  attended 
to,  any  election  taking  place ; and  very  probably  with  that 
intention,  as  he  relied  on  the  validity  of  his  previous  election. 

He,  nevertheless,  whether  with  or  against  his  consent,  was 
nominated  and  seconded,  and  it  was  positively  sworn  that 
his  supporters  insisted  that  his  name  should  be  before  the 
electors  as  a candidate,  and  that  they  demanded  a poll. 
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Draper,  J. — I gather  from  the  affidavits  on  both  sides 
that  a poll  was  opened.  The  returning  officer  is  sworn — after 
the  nomination  of  at  least  two  other  candidates,  besides  the 
three  defendants  and  Ross — to  have  adjourned  the  proceed- 
ings to  another  room  for  the  purpose  of  receiving  votes.  It 
is  in  some  affidavits  sworn  that  the  window  was  opened,  and 
voters  were  invited  to  come  forward  and  vote  for  whom  they 
chose.  It  is  sworn  that  a poll-book  was  prepared,  but  that 
not  a single  vote  was  tendered  or  given  for  any  one ; that 
one  or  two  of  the  defendants  were  exerting  themselves  to 
procure  the  withdrawalof  someof  those  who  were  nominated; 
and  I certainly  infer — both  from  facts  stated  in  the  affidavits, 
and  also  from  the  fact  that  neither  they  nor  their  proposers 
(Ross  and  his  proposer  and  supporters  excepted)  complain  of 
the  proceedings — that  the  nomination  of  all  except  the  de- 
fendants and  Ross  was  abandoned,  and  I doubt  much  if  the 
nomination  of  any  but  the  four  candidates  was  seriously 
made. 

But  I do  not  feel  justified  in  drawing  this  conclusion  as  to 
Ross’s  nomination.  If  indeed  he  were  the  party  complaining 
his  own  conduct  would  most  properly  be  considered  against 
him  ; but  is  sworn  to  positively  that  those  who  brought  him 
forward  insisted  on  their  right  to  do  so,  and  to  compel  him 
to  serve,  or  to  pay  the  penalty  for  refusing ; and  the  statute 
gives  them  that  right. 

Then,  a poll  being  granted,  there  were  four  candidates, 
three  of  whom  only  could  be  returned ; and  the  returning 
officer  has  assumed  to  return  three  of  them  as  elected  “ by 
acclamation”  or  “ without  opposition”  and  without  a single 
vote  having  been  taken  either  for  them  or  for  Ross  ; and  he 
closed  the  election,  as  near  as  I can  gather,  about  three 
o’clock  on  the  first  day. 

Had  he  waited  until  the  hour  of  four,  as  the  statute  pro- 
vides, and  concluded  under  the  circumstances  that  all  the 
electors  intending  to  vote  had  had  a fair  opportunity, as  more 
than  an  hour  had  elapsed  without  a vote,  he  might  then  have 
considered  the  case  in  the  same  light  as  where  each  candidate 
had  an  equal  number  of  votes ; in  which  case,  under  the  160th 
section  of  12  Yic.  ch.  81,  he  would  have  a casting  vote. 

VOL.  i prac. — N. 
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Had  he  taken  this  course  he  would  apparently  have  complied 
with  the  letter  of  the  law.  Eut  after  opening  the  poll  he 
could  not  return  any  one  of  the  four  candidates  as  elected 
by  acclamation  or  without  opposition,  and  it  is  equally  clear 
he  could  not  return  any  as  elected  by  a majority. 

I think,  therefore,  the  election  and  return  must  be  set 
aside  as  wholly  void. 

I think  all  parties  in  fault.  There  is  no  reason  why  the 
relator  and  other  supporters  of  Boss  should  not  have  tendered 
their  votes  for  him,  and  their  not  doing  so  exposes  their 
motives  andconduct  to  suspicion.  There  is  equally  no  reason 
that  I can  see  why  the  supporters  of  the  defendants  did  not 
offer  to  vote.  Some  unexplained  reason  seems  to  have  caused 
all  parties  to  hold  back  from  voting.  Under  the  peculiar 
circumstances  I think  I should  not  give  costs  to  any  party; 
but  the  statute  18  & 14  Vic.  ch.  64,  sched.  No.  28,  leaves  me 
no  such  discretion ; and  the  costs  must  follow  the  decision, 
and  the  relator  will  be  entitled  to  and  must  have  costs 
adjudged  to  him  against  the  defendants  and  the  returning 
officer  of  his  proceeding  against  each. 


Hopkins  v.  Haskayne. 

Where  the  name  of  the  clerk  in  the  Crown  office  issuing  the  summons  was 
incorrectly  transcribed  in  the  copy — Held , no  objection. 

[Chambers,  13th  April,  1854.] 

Richards  moved  to  set  aside  the  summons  in  this  cause, 
and  the  copy  and  service,  as  irregular ; or  the  copy  and 
service,  (with  costs)  on  the  grounds,  that  according  to  the 
copy  served  the  writ  purports  to  have  been  issued  by  a person 
who  is  not'clerk  of  the  summonses,  appointed  in  pursuance  of 
the  act  to  issue  summonses  in  this  court : and  that  the  person 
so  issuing  the  summons  is  not  a recognized  officer  of  this 
court : and  thatjthe  copy  of  the  signature  of  the  clerk  of  the 
summonses,  as  marked  in  the  copy  of  thesummons,  is  not  a 
true  copy  of  the  signature  of  the  clerk  of  the  summonses, 
by  whom  this  summons  was  issued. 

In  the  margin  of  the  writ,  which  was  produced  as  shewing 
cause  against  the  judge’s  summons  was  written  in  the  usual 
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form  and  properly,  “ Issued  by  Robert  Pearson,  at  the  city 
of  Toronto.”  In  the  margin  of  the  copy  was  written  “Issued 
by  John  Pearson,  at  the  city  of  Toronto.” 

The  defendant’s  affidavit  stated  that  he  had  inquired  and 
was  informed  that  no  such  person  as  John  Pearson  was 
employed  in  the  Crown  office  to  issue  writs  of  summons. 

Robinson,  C.  J. — The  ground  which  was  assumed,  of  the 
writ  having  been  issued  by  a person  having  no  authority,  fails 
upon  its  appearing,  as  it  does,  on  the  production  of  the  original 
summons,  that  it  was  issued  by  the  clerk  who  is  ordinarily 
employed  in  that  duty.  It  is  true  that  his  name  as  written 
in  the  margin  is  incorrectly  transcribed  in  the  copy  served, 
and  the  defendant  endeavors  to  support  the  objection  that  the 
service  is  on  this  account  insufficient,  the  copy  not  being 
a true  copy ; but  I think  there  is  nothing  in  the  objection. 
That  marginal  note  of  the  officer  who  issued  the  writ  is  for 
a purpose  for  which  the  defendant  has  no  concern.  The 
writ  is  authenticated  by  the  seal  and  signature  of  the  clerk 
of  the  court,  and  the  copy  contains  all  that  forms  part  of  the 
summons.  It  was  not  necessary,  I think,  to  take  any  notice 
of  the  marginal  note  in  the  copy,  and  a mistake  in  it  there- 
fore does  not  signify. 

The  case  of  Clutterbuck  v.  Wiseman  (2  Cr.  & J.  213)  is  a 
strong  authority  to  shew  that  I ought  not  to  give  way  to  this 
objection.  The  application  is  discharged  with  costs,  (a) 


The  Bank  of  Upper  Canada  v.  jones  et  al. 

False  plea — Agreement  by  Bank  to  renew  a note. 

Action  on  a promissory  note  — Plea , that  it  was  mutually  agreed,  when  the 
note  was  delivered  to  the  plaintiffs,  that  when  it  became  due  they  would 
renew  it  for  one-half  the  amount,  and  give  three  months  further  time  for 
payment  of  the  other  half;  but  that,  contrary'to  agreement,  they  claimed 
the  whole  instead  of  half,  which  the  defendants  were  ready  to  pay. 

On  affidavit  of  its  falsity  this  plea  was  ordered  to  be  struck  out ; and,  semble 
that  such  agreement  could  be  no  defence. 

[Chambeks.] 

The  declaration  was  upon  a promissory  note,  made  by  one 
defendant  and  severally  indorsed  by  the  others. — Plea,  that 


(a)  See  Carroll  v.  Light,  ante  page  137 ; Smith  v.  Russell,  1 Chamb. 
Rep.  193 ; Leach  v.  Jarvis,  lb.  269. 
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at  the  time  of  the  delivery  to  the  plaintiff  it  was  mutually 
understoodand  agreed  (without  stating  between  whom)  that 
the  plaintiff,  when  the  said  note  should  become  due,  would 
renew  the  same  for  one-half  the  amount  thereof,  and  extend 
and  give  the  defendants  three  months  thereafter  for  payment 
of  the  other  half, by  paying  interest.  It  was  then  averred  that 
the  plaintiff, contrary  to  the  agreement, claimed  and  demand- 
ed payment  of  the  full  amount  when  it  became  due  instead  of 
the  half,  which  half  the  defendants,  as  they  are  mutually 
agreed,  were  willing  and  ready  to  pay.  The  plea  did  not 
conclude  with  any  verification  or  an  offer  to  go  to  a jury. 

The,  plaintiffs  moved,  upon  an  affidavit  made  by  the 
cashier  of  the  bank  that  such  defence  was  untrue,  to  strike 
out  the  plea  and  be  allowed  to  sign  judgment. 

Burns,  J. — There  is  no  question  that  the  plea  is  demurra- 
ble for  want  of  the  necessary  statements  to  connect  the  plain- 
tiffs with  such  an  agreement  as  stated.  The  contract  by  the 
maker  of  the  note  is  to  pay  at  the  time  specified  the  amount 
mentioned,  and  the  contract  of  the  indorsers  is  that  they  will 
severally  pay  if  the  maker  does  not,  upon  their  receiving 
notice  of  nonpayment  by  the  maker.  The  agreement  set  up 
by  the  defendants  is,  that  the  note  was  to  be  renewed  for  one- 
half.  I suppose  that  means  that  a new  note  was  to  be  given 
for  the  half. — If  so,  then  the  plea  should  have  averred  the 
offer  and  tender  of  the  new  note.  The  defendants  say  they 
were  ready  and  willing  to  pay  the  half;  but  they  should  have 
shewn  they  offered  to  pay  it.  It  is  sworn  that  the  statement 
made  is  not  true  : the  defendants  do  not  contradict  that  in 
any  way.  That  fact,  coupled  with  the  fact  that  it  is  a de- 
murrable plea,  is  a ground  for  striking  it  out. 

But  suppose  there  were  such  an  agreement  as  stated, would 
it  be  any  defence  to  an  action  on  the  note  ? To  constitute  a 
defence  to  an  admitted  cause  it  should  be  shewn  that  the 
cause  of  action  admitted  is  by  the  agreement  extinguished. 
Now  it  is  not  pretended  even  by  this  plea  that  the  note  de- 
clared on  was  not  after  the  agreement  a still  subsisting  cause 
of  action.  The  agreement,  it  is  said, was  that  the  note  should 
be  renewed.  That  amounts  to  merely  an  extension  of  time 
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to  be  given,  leaving  the  note  still  in  force  at  the  time  the 
agreementwas  made,andthereforeestablishes  that  if  such  an 
agreement  existed  it  was  collateral  to  and  not  part  of  the  note, 
which  it  must  be  in  order  to  control  it.  I need  only  mention 
two  cases  where  the  authorities  are  all  collected — Ford  v. 
Beech  (11  Q.  B.  852),  Webb  v.  Spicer  (18  Q.  B.  886). 

The  summons  must  be  absolute  to  strike  out  the  plea,  and 
that  the  plaintiff  have  leave  to  sign  judgment. 

Boyle  v.  Humphrey  et  al. 

Award — Evidence  taken  by  one  arbitrator  alone — Costs. 

Held , no  objection  to  an  award  made  by  three  arbitrators,  but  which  might 
have  been  made  by  any  two  of  them, that  one  of  the  arbitrators  who  joined 
in  the  award  had  taken  the  evidence  of  a witness  without  any  notice  to  the 
opposite  party  and  in  the  absence  of  the  other  arbitrators, — it  being  sworn 
that  his  evidence  was  never  communicated  to  the  other  two  arbitrators, and 
that  they  were  totally  ignorant  of  its  import  at  the  time  of  making  the 
award. 

Where  the  costs  of  the  cause,  reference  and  award,  were  to  abide  the  event 
of  the  cause,  and  the  arbitrators  assessed  the  costs  of  drawing  up  the 
award  and  the  arbitrators’  fees  at  a certain  sum — 

Held,  that  they  had  not  exceeded  their  authority. 

[Practice  Court,  T.  T.,  17  Vic.] 

In  this  case  a verdict  was  taken  at  the  last  Niagara 
assizes  for  the  plaintiff,  and  £1000  damages,  subject  to  the 
award  of  James  Rea  Benson,  Henry  Mittleberger,  and  James 
Taylor,  Esquires,  of  St.  Catherines,  so  that  they  or  any  two 
of  them  should  made  their  award  in  writing  on  or  before  the 
first  day  of  the  then  next  term,  with  power  to  enlarge  the 
time  until  the  first  day  of  Trinity  Term  ; the  arbitrators  to 
have  the  power  to  examine  the  parties  upon  oath  or  other- 
wise. The  said  cause  to  be  disposed  of  without  reference  to 
the  issue;  and  the  costs  of  the  cause,  reference  and  award, 
to  abide  the  general  event  of  the  cause. 

The  time  for  making  the  award  was  enlarged  by  indorse- 
ment on  the  record  by  two  of  the  arbitrators  until  the  first 
day  of  July,  and  on  the  27th  of  June  all  the  arbitrators  made 
an  award,  in  which  they  adjudged  that  the  plaintiff  had  not 
any  cause  of  action  against  the  defendant:  that  the  verdict 
taken  by  the  plaintiff  be  null  and  void,  and  a verdict  be 
entered  for  the  defendant ; and  they  assessed  the  costs  of 
drawing  up  the  award  and  the  arbitrators’  fees  at  £20  10s. 
currency. 
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A rule  was  obtained  during  term  to  shew  cause  why  the 
award  and  all  proceedings  thereon  should  not  be  set  aside, 
on  the  ground  that  one  of  the  arbitrators  examined  and  took 
the  evidence  of  a witness  in  the  absence  of  the  plaintiff 
and  his  counsel,  and  without  any  notice  thereof  to  them,  and 
also  in  the  absence  of  the  other  arbitrators  ; and  because 
the  award  does  not  dispose  of  the  issues,  although  the  costs 
were  to  abide  theevent  of  the  reference;  and  thatthe  arbitra- 
tors were  misled  into  the  belief  that  they  were  not  governed 
by  the  said  issues  or  pleadings  ; and  because  the  arbitra- 
tors assumed  the  power  of  awarding  costs  ; or  why  such 
part  of  the  award  as  disposes  of  costs  should  not  be  set 
aside. 

To  support  the  objection  as  to  the  taking  evidence  by  one 
of  the  arbitrators  in  the  absence  of  the  others  and  of  the 
plaintiff, several  affidavits  werefiled  on  behalf  of  theplaintiff; 
and  these  were  met  byothers,  shewing  that  it  was  considered 
desirable  to  obtain  the  evidence  of  a Mr.  Benedict,  chief 
engineer  on  the  Great  Western  Railroad,  whose  attendance 
could  not  be  procured  : that  Mr.  Benson,  one  of  the  arbitra- 
tors, being  in  Hamilton  on  business  of  his  own,  was  furnished 
by  the  defendant’s  attorney  with  certain  questions  to  be  put 
to  Mr.  Benedict,  and  was  requested  to  take  the  evidence 
with  a view  of  using  it  before  the  arbitrators  by  consent : 
that  Mr.  Benson  took  the  evidence  of  Mr.  Benedict,  as 
requested,  and  that  when  the  arbitrators  next  met  the  pro- 
priety of  receiving  the  evidence  so  taken  was  discussed,  and 
being  objected  to  by  the  plaintiff’s  counsel  it  was  wholly 
rejected.  It  appeared  by  the  affidavits  of  all  the  arbitrators 
that  the  nature  of  Mr.  Benedict’s  testimony  was  never  com- 
municated to  the  other  arbitrators,  and  that  when  the  award 
was  made  up  they  were  wholly  ignorant  of  its  import ; and, 
further,  that  they  had  decided  on  the  award  which  they 
should  make  before  Mr.  Benson  went  to  Hamilton. 

McLean,  J. — The  award,  according  to  the  submission, 
might  be  made  by  any  two  of  the  arbitrators  ; and  the  only 
question  is,  whether  the  fact  of  Mr.  Benson  (who  was  aware 
of  the  evidence  of  Mr.  Benedict  (joining  in  the  award  vitiates 
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it.  My  opinion  is  that  it  does  not,  and  that  the  award  made 
by  the  other  two  arbitrators,  in  total  ignorance,  as  they 
swear,  of  what  Mr.  Benedict  stated  before  Mr.  Benson,  is 
perfectly  good.  If  they  had  been  informed  of  the  substance 
of  Benedict’s  statement,  so  that  it  could  by  possibility  be 
supposed  to  have  influenced  their  judgment,  I should  have 
felt  bound  to  set  aside  the  award,  even  had  it  been  sworn  that 
it  in  fact  did  not  influence  the  decision  ; because  in  such 
cases  it  is  almost  impossible  to  say  with  any  certainty  that 
the  minds  of  parties  cognizant  of  certain  facts  swore  to  may 
not  to  some  extent  be  guided  and  governed  by  them  ; and  the 
rule  cannot  be  too  rigidly  enforced  in  setting  aside  awards 
made  on  evidence  taken  imperfectly  and  in  the  absence  of 
parties. 

As  to  the  second  objection,  which  relates  to  the  awarding 
on  all  the  issues,  it  is  clear  that  it  cannot  prevail,  for  the 
submission  expressly  provides  that  the  cause  is  to  be  disposed 
of  without  reference  to  the  issues. 

With  respect  to  the  award  relating  to  costs,  the  arbitrators 
do  not  decide  by  whom  the  costs  shall  be  paid,  or  that  they 
shall  be  paid  by  anybody.  They  only  assess  the  amount  of 
costs  of  drawing  up  the  award  and  their  own  fees  on  occasion 
of  the  reference,  at  a specific  sum  ; and  if  the  plaintiff  is  not 
otherwise  liable  to  pay  the  amount,  there  is  nothing  in  the 
terms  of  the  award  to  make  him  liable.  I think  the  rule 
must  be  discharged,  with  costs. 

Buie  discharged. 

Dempsey  v.  Caspar. 

Fi.  Fa. — Interpleader — Second  seizure  of  same  goods. 

The  sheriff  seized  upon  a Fi.  Fa.  and,  goods  being  claimed,  obtained  a 
summous  calling  on  the  execution  creditor  and  the  claimant  to  inter- 
plead. The  creditor  did  not  attend,  and  the  sheriff  was  ordered  to 
withdraw  from  possession,  but  the  claimant  teas  not  barred  from  any 
action  against  him. 

Held , that  the  sheriff  was  not  prevented  from  seizing  the  same  goods  under 
an  alias  writ,  though  he  could  not  have  been  compelled  to  do  so. 

[Chambers.] 

In  this  case  the  plaintiff  had  sued  out  a Fi.  Fa.  against 
goods,  and  upon  seizure  the  goods  were  claimed  by  one  Abel 
Caspar,  and  thereupon,  on  the  12th  of  May,  1854,  the  sheriff 
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obtained  a summons  calling  on  the  execution  creditor  and  the 
claimant  to  interplead.  The  creditor  attended  the  return  of 
the  summons,  and  asked  for  an  enlargement  of  it,  to  enable 
him  to  decide  whether  he  should  interplead  or  not.  When 
the  summons  came  on  again  the  creditor  did  not  attend, 
whereupon  an  order  was  made  directing  the  sheriff  to  with- 
draw from  the  possession  of  the  goods,  and  barring  the  credi- 
tor from  bringing  any  action  against  the  sheriff. 

The  creditor,  on  the  1st  of  July,  sued  out  an  Alias  Fi.  Fa ., 
upon  which  the  sheriff  seized  the  same  goods  taken  under 
the  former  writ.  The  former  claimant,  Abel  Caspar,  moved 
that  the  sheriff  should  be  ordered  to  withdraw  from  the 
possession. 

Burns,  J. — At  first  it  was  my  impression  that  the  former 
proceeding  prevented  the  creditor  from  again  seizing  the 
same  goods,  but  upon  reflection  I am  convinced  that  this  is 
not  so.  The  Interpleader  Act  was  passed  for  the  relief  of 
thesheriff,not  the  partiesclaiming  the  goods.  If  the  claimant 
had  been  barred  from  any  action,  then  he  could,  I appre- 
hend, have  asked  that  the  sheriff  should  withdraw  upon  this 
writ.  He  was  not  barred,  and  could  have  maintained  an 
action  against  the  sheriff  and  also  the  execution  plaintiff,  if 
he  had  given  the  sheriff  anydirections  respectingthe seizure, 
notwithstanding  the  order  made.  The  sheriff  could  not  be 
compelled  by  the  execution  creditor  to  enter  again  upon  the 
same  writ,  and  I apprehend  the  creditor  could  have  brought 
no  action  against  the  sheriff  for  not  executing  the  subsequent 
Fi.  Fa.  upon  the  same  goods.  The  sheriff  having  once 
offered  him  the  opportunity  of  contesting  the  right  of  Abel 
Caspar  to  the  goods,  had  done  all  he  was  called  upon  to  do  ; 
and  the  plaintiff,  having  made  his  election  to  abandon  the 
goods  on  that  claim, could  notafterwards  maintain  any  action 
against  the  sheriff  because  he  declined  to  size  the  same 
goods.  The  rights  and  remedies,  however,  between  the 
execution  creditor  and  the  debtor  remained  as  before.  The 
creditor  contends  the  goods  belong  to  the  debtor,  and  the 
sheriff  now  is  willing  to  proceed  without  asking  the  parties  to 
interplead.  The  claimant  was  never  barred  of  any  action 
against  the  sheriff,  and  he  may  bring  it  yet  for  the  old 
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seizure,  and  if  so  he  cannot  be  in  any  worse  situation  than 
he  was  at  first.  If  the  sheriff  asks  for  no  proceedings  which 
are  to  indemnify  him,  the  claimant  can  only  then  bring  his 
action  against  the  parties.  I feel  convinced  that  is  what  he 
must  do  now.  No  order  was  made  either  for  or  against  the 
claimant ; the  sheriff  was  merely  directed  to  withdraw  be- 
cause the  creditor  declined  to  support  his  claim ; that  was 
no  adjudication  that  the  goods  belonged  to  the  claimant. 
The  sheriff,  I conceive,  was  at  liberty  upon  any  new  Fi.  Fa . 
to  act  or  not  as  he  pleased.  If  he  did  act  against  the  same 
goods,  he  is  placed  in  the  same  situation  as  he  was  on  the 
first  writ,  if  he  had  asked  for  no  interpleader;  that  is,  he 
renders  himself  liable  to  an  action.  As  he  was  not  com- 
pelled to  seize  after  the  order  made,  he  could  have  no 
second  interpleader,  but  I do  not  see  that  the  claimant  has 
acquired  any  legal  right  under  the  order  to  compel  the 
sheriff  now  to  withdraw. 

The  summons  must  be  discharged ; and,  as  it  is  moved  with 
costs,  must  be  discharged  with  costs  as  respects  the  sheriff. 


Mullen  v.  Martin. 

Award — Finality — Finding  on  each  issue. 

Assumpsit  on  common  courts.  Pleas — Non-assumpsit,  payment,  and  set 
off.  All  disputes  and  differences  in  the  suit  were  referred  to  the  award  of 
arbitrators ; the  costs  of  the  suit,  reference  and  award,  to  abide  the  event 
of  the  award.  The  arbitrators,  reciting  in  their  award  that  they  had  heard 
the  proofs  concerning  the  premises , awarded  thereupon  concerning  the  same , 
that  all  proceedings  in  the  cause  should  cease,  and  that  the  defendant 
should  pay  to  the  plaintiff  £33  12s.  6 d.  in  full  of  all  demands  in  the  cause. 
Held , that  the  award  was  good  : that  there  was  a sufficient  determination 
of  the  cause,  and  a reasonable  inference  of  a finding  on  each  issue. 

[Practice  Court,  M.  T.,  16  Vic.J 

Eccles  obtained  a rule  calling  on  the  defendant  to  shew 
cause  why  an  attachment  for  contempt  should  not  be  issued 
against  him  for  non-payment  of  83 l.  12s.  Id.  awarded,  and 
71.  11s.  8 d.  costs  of  this  cause,  in  pursuance  of  the  allocatur. 
and  41.  10s.  the  arbitrators’  costs  on  the  award. 

Freeman  shewed  cause. 

From  the  affidavits  of  the  defendant  filed  in  answer  to  the 
rule,  it  appeared  that  the  action  was  assumpsit.  The  decla- 
ration contained  counts  for  goods  sold  and  delivered,  work 
and  materials  found,  money  lent,  money  received,  and  on 
g pr ac. 
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account  stated.  The  defendant  pleaded  non-assumpsit, 
payment,  and  set  off.  After  issue  joined,  the  plaintiff  and 
defendant,  on  the  26tli  of  May,  1852,  agreed  in  writing  to 
refer  all  disputes  and  differences  in  the  suit  to  the  award 
of  three  arbitrators,  or  any  two  of  them  : the  award  to  be 
made  by  the  first  of  July  then  next;  the  costs  of  the  suit, 
reference  and  award,  to  abide  the  event  of  the  award ; the 
submission  to  be  made  a rule  of  court — w7hich  was  accord- 
ingly done  by  rule  of  court  dated  22nd  of  October,  1852. 
On  the  26th  of  June,  1852,  two  of  the  arbitrators  made 
an  award  to  the  effect  following : Having  heard  the  proof 
concerning  the  premises,  they  awarded  thereupon  that  all 
proceedings  in  the  case  should  cease  and  be  no  further 
prosecuted,  and  that  the  defendant  should  on  the  22nd  of 
August  then  next  pay  to  the  plaintiff  33Z.  12s.  Id.  in  full  of 
all  demands  in  the  cause  ; and  they  awarded  4 1.  10s.,  as  the 
costs  of  th'e  reference  and  the  award. 

It  was  objected,  principally  on  the  authority  of  Kilburn 
v.  Kilburn,  3 M.  & W.  671,  and  Bourke  v.  Lloyd,  10  M.  & 
W.  550,  that  the  award  was  not  final,  not  disposing  of  the 
several  counts  and  the  issues  raised  thereon  by  the  plea  of 
non-assumpsit. 

On  the  other  hand,  it  was  insisted  that  the  court  would 
not  look  out  of  the  award  itself ; and  that,  if  good  on  the 
face  of  it,  it  was  enough ; and  that  the  pleadings  could  not 
be  brought  before  the  court  on  affidavit. 

Bowe  v.  Sawyer,  7 Howl.  691,  was  cited  as  answering 
this  last  objection.  Wilcox  v.  Wilcox,  4 Ex.  500,  and 
Charles  v.  Carroll,  9 U.  C.  R.  357,  were  the  principal  cases 
cited  in  support  of  the  award. 

Draper,  J. — In  re  Smith  v.  Reece  (14  Jur.  483),  which 
was  not  cited  in  Charles  v.  Carrol,  fully  supports  that  case 
— both  distinguishing  Kilburn  v.  Kilburn  on  the  ground  that 
there  was  a verdict  taken  for  the  plaintiff  which  the  award 
directed  should  stand.  Wilcox  v.  Wilcox  proceeds  on  the 
same  ground  ; and  Alderson , B.  calls  the  judgment  in  Kil- 
burn v.  Kilburn,  “ a well-considered  judgment.”  Armitagev. 
Coates  (4  Ex.  64),  is  only  distinguished  from  Kilburn  v.  Kil- 
burn in  this  respect,  that  the  demand  in  the  declaration  in 
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the  suit  referred  was  for  a single  sum  of  £1000,  for  goods 
sold  and  delivered,  work  and  materials,  money  lent,  money 
paid,  and  on  account  stated,  whereas  in  Kilburn  v.  Kilburn 
a separate  sum  was  (as  in  the  present  case)  set  out  as 
claimed  on  each  cause  of  action,  and  according  to  Morse  v. 
James  (11  M.  & W.,  831),  and  McGregor  v.  Graves  (3  Ex. 
34),  where  only  one  sum  is  claimed  in  respect  of  various 
causes  of  action,  the  declaration  is  treated  as  containing  as 
many  counts  as  there  are  sums  demanded. 

In  Kilburn  v.  Kilburn  the  court  say  that  where  the  costs 
of  the  cause  are  to  abide  the  event  of  the  award,  the  award 
must  either  dispose  specifically  of  each  issue  raised  on  the 
record,  “or  it  must  be  clearly  inferred  from  it  in  which  way 
each  of  these  issues  has  been  found,  so  as  to  enable  the 
officer  to  tax  the  costs  for  the  party  in  whose  favour  each 
issue  has  been  found.” 

In  Stonehewer  v.  Farrar  (6  Q.  B.  703),  Lord  Denman — p. 
740 — says,  “ all  arbitrators  would  do  wisely  by  finding  dis- 
tinctly on  each  issue  : though  I do  not  say  that  where  this  is 
not  done,  the  award  may  not  raise  so  clear  an  influence  of 
a finding  on  each  issue  as  to  exclude  the  objection  of  uncer- 
tainty.” 

In  Baker  v.  Cotterill  (11  Jur.  1120),  the  action  was 
assumpsit.  The  declaration  contained  several  counts,  and 
the  defendant  pleaded  non-assumpsit  and  payment.  All 
matters  in  difference  were  referred,  the  costs  of  the  cause  to 
abide  the  eve(nt  of  the  award.  The  arbitrators  found  that 
£44  was  due  from  the  defendant  to  the  plaintiff,  “ in  respect 
of  the  matters  in  difference  referred.”  The  award  was 
objected  to  because  it  did  not  dispose  of  the  issues,  as  there 
were  several  counts  to  which  non-assumpsit  applied,  and  it 
should  therefore  appear  distinctly  on  which  of  those  issues 
the  arbitrators  intended  to  find.  Bourke  v.  Lloyd,  Kilburn 
v.  Kilburn,  and  Stonehewer  v.  Farrar,  where  all  cited. 
Wightman , /.,  distinguished  the  case  in  judgment  from  those 
authorities,  observing  that  the  arbitrator  says  that  a sum  of 
£44  “ is  due  in  respect  of  all  matters  in  difference  referred.” 
What  are  the  matters  so  referred  ? Why  they  are  the  monies 
claimed  by  the  several  indebitatus’  counts  in  the  declaration. 


194 


PRACTICE  REPORTS. 


He  finds  there  is  something  due  on  each  one  of  those  counts. 
It  is  not  important  to  shew  how  much  on  each.”  And  in 
giving  jndgment  he  says,  “ looking  at  the  terms  of  this 
award,  it  appears  to  me  that  the  arbitrator  has,  by  neces- 
sary inference,  determined  all  the  issues  upon  the  record.” 

Now  in  Craven  v.  Craven(7  Taunt.  644),  Gibbs , C.  J.,  says, 
that  an  award  purporting  to  be  concerning  the  matters  in 
difference  is  equivalent  to  an  award  on  the  premises  “which, 
according  to  my  recollection,  must  be  taken  to  be  final  as  to 
all  matters  referred;”  and  there  is  no  want  of  authority  to 
shew  that  where  a cause  and  all  matters  in  difference  have 
been  submitted  to  an  arbitrator,  it  is  sufficient  if  he  awards 
of  and  concerning  the  premises  referred.” 

Now  in  the  present  case  the  arbitrators  say  that  “ having 
heard,  examined,  and  considered  the  allegations  and  proofs 
of  both  parties  aforesaid  concerning  the  premises,”  they  “do 
thereupon  ” ' make  their  award  “ concerning  the  same.” 
What  are  the  premises?  The  recital  shews  them  to  be 
“ all  disputes  and  differences  ” in  this  suit — that  is,  all  the 
monies  claimed  by  the  plaintiff  in  all  the  counts  of  his 
declaration,  or  by  the  defendant  in  his  plea  of  set  off.  I 
really  see  no  substantial  distinction  between  this  case  and 
the  case  of  Baker  v.  Cotterill,  and  I am  glad  to  have  its 
authority  for  sustaining  this  award.  And  when  after 
awarding  that  all  proceedings  in  the  cause  shall  cease, 
they  also  adjudge  that  the  defendant  shall  pay  88 1.  12s.  Id, 
“ in  full  of  all  demands  in  the  said  cause,”  and  there  is 
nothing  referred  but  the  differences  in  the  cause,  I cannot 
but  think  that  there  is  both  a sufficient  determination  of 
the  cause  and  a reasonable  inference  of  a finding  on  each 
issue.  There  is  sufficient  in  the  language  of  the  court  of 
Exchequer  in  Wynne  v.  Edwards  (12  M.  & W.  708)  to 
sustain  this  conclusion  as  to  the  determination  of  the  cause, 
while  Cotterill  v.  Baker  relieves  me  from  difficulty  as  to  the 
finding  on  the  issues. 

In  my  opinion  therefore  this  rule  must  be  absolute. 

Rule  absolute,  (a) 

(a)  See  Clements  v.  Fuller,  n Jur.  242  ; Adams  v.  Rowe,  10  Jur.  840; 
Hobson  v.  Stewart,  4 D.  &.  L.  589;  Phillips  v.  Higgins,  20  L.  J.  (Q.B.)  357. 
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ChAMBERLAIM  ET  AL.  V.  WOOD  ET  AL. 

Entitling  of  summons  in  chambers — Materials  on  which  summons  may  be 
granted — Statement  in  affidavit  to  hold  to  bail  of  deponent's  connection  with 
plaintiff — Place  where  writ  issues,  how  to  be  stated  in  margin  of  writ — 
Directions  to  be  indorsed  on  writ,  under  12  Vic.  ch.  63 — Service  of  writ  on 
defendants  not  arrested,  under  16  Vic.  ch , 175,  sec.  3. 

A summons  in  chambers  is  merely  a proceeding  to  bring  the  action  before 
the  judge,  and  the  rule  as  to  entitling  is  not  so  strict  as  with  respect  to 
rules  nisi,  &c. ; — therefore  a summons  in  which  the  cause  was  styled 
Chamberlain  et  al.  v.  Wood  et  al.  was  held  sufficient: — an  order  must, 
however,  be  properly  entitled. 

Where  the  original  affidavit  to  hold  to  bail  was  transmitted  by  the  deputy 
clerk  of  the  crown  to  the  clerk  in  chambers,  at  the  request  of  defendant’s 
attorney,  without  a judge’s  order ; Held , that  such  original  might  be  acted 
upon  in  moving  to  set  aside  the  arrest,  instead  of  filing  a verified  copy. 

A judge  in  chambers  has  a discretionary  power  as  to  the  materials  on  which 
a summons  may  be  issued,  and  he  is  not  bound  to  be  as  particular  in 
this  respect  as  the  court  would  be. 

' Quaere — Whether  an  affidavit  to  hold  to  bail  must  shew  that  the  deponent 
is  the  attorney  or  agent  of  the  plaintiff. 

Qucere,  also,  whether  it  is  sufficient,  under  the  first  rule  of  H.  T.,  13  Vic,, 
to  state  in  the  margin  of  a writ  the  county  where  it  was  issued. 

The  matters  directed  to  be  indorsed  on  a writ  of  capias  by  12  Vic.  ch.  63, 
sched.  3,  may  be  at  the  foot  of  the  copy  served  ; and  qucere — whether  it 
would  be  any  objection  if  they  were  written  at  the  foot  of  the  original, 
instead  of  being  indorsed. 

Where,  in  a suit  commenced  by  summons,  one  of  the  defendants  is  after- 
wards arrested,  under  16  Vic.  ch.  175,  sec.  3,  it  is  not  necessary  to  serve 
a copy  of  the  capias  on  the  other  defendants. 

[Chambers.] 

This  suit  had  been  commenced  by  writ  of  summons,  and 
subsequently  the  plaintiff  desired  to  arrest  one  of  the  defen- 
dants. On  the  21st  of  September  an  affidavit  of  debt  was 
made  by  Walter  McCrea,  describing  himself  as  agent  and 
attorney  in  this  cause,  but  without  stating  for  whom.  A 
writ  of  capias  was  issued,  being  authorized  to  be  issued 
pending  a suit  by  statute  16  Vie.  ch,  175,  sec.  8,  and  was  to 
arrest  only  one  of  the  defendants.  The  writ  was  marked 
on  the  margin  as  issued  by  “ T.  A.  Ireland,  Dy.  C.  C.  & P., 
Kent,”  as  appeared  by  the  copy.  The  directions  of  the 
statute  12  Vic.  ch.  63,  sec.  24,  and  sched.  No.  3,  as  appeared 
in  this  copy,  were  at  the  foot  of  the  writ,  instead  of  being 
indorsed.  One  copy  of  the  writ  only  was  furnished  to  the 
sheriff,  which  he  served  upon  the  defendant  arrested.  No 
copies  were  furnished  to  or  served  by  the  sheriff  on  the 
other  defendants. 

The  defendant  moved  to  set  aside  the  arrest  on  the  fol- 
lowing grounds : — 1st.  That  the  affidavit  of  debt  should  have 
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shewn  that  the  person  making  it  was  an  agent  or  attorney 
for  the  plaintiff.  2nd.  That  the  city,  town,  or  place  where 
the  writ  was  issued,  should  be  stated  in  the  margin  of  the 
writ,  in  accordance  with  the  first  rule  of  the  courts,  Hilary 
Term,  13  Yic.  3rd.  That  the  statute  12  Yic.  ch.  63,  requires 
certain  matters  to  be  indorsed  on  the  writ,  and  writing  them 
at  the  foot  is  insufficient.  4th.  That  the  other  defendants 
should  have  been  served  with  copies  of  the  writ. 

At  the  return  of  the  summons  the  plaintiff  took  two  pre- 
liminary objections — 1st.  That  the  summons  was  not  pro- 
perly entitled,  the  title  being  “ Chamberlain  et  al.  v.  Wood 
et  al. ; ” 2nd.  That  there  was  no  copy  of  the  affidavit  to  hold 
to  bail  put  in,  there  being  a paper  filed  purporting  to  be  an 
affidavit ; but  whether  that  was  in  fact  the  original  affidavit 
there  was  nothing  to  shew,  beyond  the  fact  of  a memorandum 
being  filed  bj  the  deputy  clerk  of  the  crown  ; and  if  it  be 
the  original  affidavit  it  should  not  be  here. 

Burns,  J. — It  has  always  been  the  practice  here  in  enti- 
tling summonses  to  follow  the  practice  of  the  court  with 
respect  to  rules  nisi , but  I had  an  impression  that  the  prac- 
tice in  England  was  different.  The  case  cited  in  the  argu- 
ment of  Jeves  v.  Hay  (1  Scott  N.  R.  399),  to  establish  that 
the  entitling  of  the  present  summons  was  wrong,  rather  con- 
vinced me  that  my  impression  was  correct.  The  objection 
taken  in  that  case  was  that  the  summons  was  entitled 
“ Jones  v.  Hay,”  instead  of  “ Jeves  v.  Hay,”  leaving  it  to  be 
inferred  that  the  sirnames  alone  had  been  used.  On  search 
I find  that  Mr.  Chitty,  in  his  General  Practice,  vol.  iii.  page 
558,  says  that  it  is  the  customary  practice  in  summonses  to 
draw  them  up  with  the  sirnames  alone  ; and  in  this  respect 
the  summons  differs  from  affidavits  and  other  proceedings 
and  the  rules  nisi.  He  there  gives  the  form  of  summons,  and 
also  gives  another  at  page  640.  A judge’s  order  which  is  to 
be  acted  upon  would  not  be  correct  without  containing  the 
names  of  the  parties  ; but  a summons  is  to  bring  the  parties 
before  the  judge  that  he  may  hear  them  to  enable  him  to 
do  something  in  the  cause ; and  there  seems— as  this  pro- 
ceeding is  merely  to  enable  the  judge  to  make  some  order 


CHAMBEELAIN  ET  AL.  Y.  WOOD  ET  AL. 


197 


which  is  a proceeding  in  the  cause — no  reason  why  all  the 
peculiarities  which  are  observed  in  the  regular  proceedings 
in  the  cause  should  be  adhered  to.  I see  no  objection  to 
the  summons  being  so  entitled. 

With  regard  to  the  second  preliminary  objection,  if  there 
were  such  substantial  merits  on  the  part  of  the  defendant’s 
application  as  I could  now  decide  on,  I should  not  be  dis- 
posed to  give  way  to.  It  seems  that  a verified  copy  of 
the  affidavit  was  transmitted,  but  the  attorney  in  the 
country  had  directed  the  deputy-clerk  of  the  crown  to 
transmit  the  original  to  the  clerk  at  chambers,  and  finding 
the  original  here  the  agent  did  not  file  his  copy.  It  is  not 
disputed  that  the  paper  here  is  the  original.  The  deputy 
clerk  of  the  crown  should  not  have  sent  the  original  at  the 
request  of  an  attorney,  but  if  it  were  necessary  to  have  the 
original  he  should  have  waited  for  a judge’s  order.  We 
have  the  original,  it  seems,  and  I see  no  reason  why  that 
cannot  be  acted  upon  when  it  is  not  disputed  that  it  is  so. 

While  upon  this  subject  of  the  materials  upon  which  a 
judge  is  to  act  in  chambers,  I wish  to  make  this  remark  as 
a guide  to  those  who  may  have  matters  to  transact  before 
me.  The  judge’s  summons  should  correctly  apprize  the  party 
called  upon  what  it  is  that  he  is  to  answer.  The  materials 
upon  which  the  judge  grants  the  summons  may  or  may  not 
be  required  to  be  filed  with  the  clerk.  If  it  be  something 
which  is  to  communicate  knowledge  or  information  to  the 
opposite  side,  then  it  must  be  filed;  but  if  the  judge  is 
asked  to  interfere  in  some  matter  that  is  equally  known  to 
both  sides,  and  the  mere  statement  is  sufficient  to  inform  the 
judge,  he  may  then  make  an  order  without  any  written  ma- 
terials filed  or  being  before  him  ; and  if  any  matter  be  dis- 
puted, it  is  in  the  power  of  the  judge  to  call  for  affidavits 
or  further  information  to  enable  him  to  make  an  order  as 
justice  requires.  A notion  seems  to  have  got  abroad  that  a 
judge  is  to  be  as  particular  in  the  materials  in  the  first 
instance  as  the  court  would  require,  in  order  to  give  him 
jurisdiction.  I do  not  so  understand  a judge’s  authority  ; 
but,  on  the  contrary,  understand  that  the  business  in  cham- 
bers is  transacted  for  the  express  purpose  of  avoiding  many 
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of  the  technicalities  and  expenses  which  the  court  adheres  to 
and  allows.  It  is  a most  beneficial  exercise  of  authority  ; but 
if  it  is  to  be  abused  by  giving  way  to  objections  which  cannot 
in  the  smallest  degree  prejudice  a party,  and  only  creates 
difficulty  and  expense,  it  becomes  a curse  upon  the  adminis- 
tration of  justice.  Of  course  these  remarks  do  not  apply  to 
cases  where  one  party  is  complaining  of  an  irregularity  and 
objections  are  taken  to  the  regularity  of  his  own  proceedings. 
The  very  term  irregularity  implies  that  it  has  nothing  to 
do  with  the  merits  ; and  if  one  party  steps  aside  from  the 
merits  of  a cause  to  discuss  irregularities,  it  is  but  right 
that  he  himself  should  be  found  in  all  respects  to  be  regular. 
That  is  the  sense  in  which  the  objection  is  made  to  using 
the  original  affidavit ; but,  as  I have  before  said,  if  I were 
disposed  to  yield  to  the  defendant’s  objections,  I should  not 
give  way  to  the  objection  that  we  should  deal  with  the  case 
upon  a copy  rather  than  upon  the  original. 

With  regard  to  the  first  objection,  I find  no  authority  upon 
the  point,  and  whether  it  was  ever  raised  I do  not  know. — 
Pieter  v.  Luytjes  (1B.&P.1),  and  several  other  English  cases, 
decide  that  no  connection  need  appear  in  the  affidavit  to  hold 
to  bail  between  the  deponent  and  plaintiff.  The  words  of 
the  English  acts,  however,  are  different  from  our  statute  12 
Geo.  1.,  ch.  29.  After  enacting  that  no  one  shall  be  arrested 
in  the  superior  courts  for  a sum  under  101.  or  in  the  inferior 
courts  under  40s.,  the  second  clause  enacts  that  where  the 
plaintiff’s  cause  of  action  shall  amount  to  10 1.  or  40s.  or 
upwards,  affidavit  shall  be  made  and  filed  of  such  cause  of 
action.  The  statute  1 & 2 Yic.  ch.  110,  making  arrest  by 
judge’s  order  now  in  all  cases  necessary,  enacts  that  the  order 
to  be  granted  shall  be  upon  affidavit  of  the  plaintiff  himself 
or  of  some  other  person.  None  of  the  English  acts  that  I 
can  find  say,  as  ours  does,  that  the  affidavit  shall  be  made 
by  the  plaintiff  himself  or  his  servant  or  agent.  Hence  it  is 
we  find  in  the  English  decisions  that  it  is  sufficient  that  a 
positive  indebtedness  is  sworn  to  by  some  person,  without 
shewing  any  connection.  One  would  be  led  to  imagine  the 
legislature  intended  the  connection  should  be  shewn,  when 
they  limit,  as  they  have,  the  power  of  swearing  to  the  debt, 


CAMPBELL  ET  AL.  V.  WOOD  ET  AL. 


199 


so  far  as  regards  the  person  to  do  it — Vide  Holiday  v.  Lawes 
(3  Bing.  N.  C.  541),  where  the  question  was  raised,  and  the 
observations  of  Park,  J.,  and  Gaselee,  J ., — The  point  is  new 
to  me,  and  I do  not  see  my  way  clear  at  present. 

With  regard  to  the  second  objection  the  complaint  is  that 
the  rule  of  court  has  been  violated,  and  that  it  is  not  sufficient 
to  insert  the  county,  but  the  city,  town,  or  place  should  be 
stated.  Place , I suppose  that  by  the  juxtaposition  of  city  or 
town,  would  not  be  interpreted  to  mean  the  county ; for  if 
county  could  be  meant  there  was  no  use  for  inserting  city 
or  town. 

With  regard  to  the  third  and  fourth  objections,  I do  not 
think  there  is  anything  in  them.  The  original  writ  is  to  be 
indorsed  the  statute  says,  and  it  is  a copy  of  the  writ  and 
indorsement  that  is  to  be  served  ; but  I take  it  that  the  copy 
need  not  have  the  copy  of  the  indorsement  put  on  the  back 
of  the  copy.  If  at  the  foot  of  the  writ,  it  is  a copy  quite  as 
much  as  though  put  on  the  back.  I am  not  prepared  to  say, 
even  if  it  were  shewn  that  the  original  contained  the  requi- 
site at  the  foot,  that  it  would  be  bad. 

The  copy  served  upon  the  defendant  arrested  is  all  that 
need  be  done.  The  other  defendants  do  not  require  to  be 
served  to  make  the  proceedings  against  the  one  regular. 
The  writ  now  issued  is  not  the  commencement  of  the  suit, 
but  one  for  an  arrest  issued  pending  the  suit. 

As  the  suit  is  pending  I shall  therefore  discharge  the 
summons,  giving  the  defendant  liberty  to  move  the  court  on 
the  first  and  second  points,  without  prejudice  to  the  defen- 
dant in  the  mean  time  to  give  bail  as  the  statute  requires. 
I do  not  feel  satisfied  about  the  first  point. 

Campbell  et  al.  v.  Wood  et  al. 

An  arrest  will  not  be  set  aside  because  the  direction  to  take  bail  is  for  less 

than  the  sum  sworn  to. 

The  objections  made  by  the  defendant  in  this  case  were 
the  same  as  in  Chamberlain  et  al.  v.  Wood  al.,  with  an 
additional  one  viz.,  that  the  direction  to  take  bail  was  for 
5H.  9s.  Id.,  whereas  the  affidavit  for  debt  is  for  59/.  19s.  Id. 

Burns,  J. — The  first  objection  taken  is  not  in  this  case 
well  founded,  because  the  deponent  does  describes  himself  as 


200 


PRACTICE  REPORTS. 


attorney  and  agent  for  the  plaintiffs.  With  regard  to  the 
variance  in  the  amount  mentioned  for  which  to  take  bail 
and  the  affidavit,  the  nearest  case  I can  find  to  it  is  Cook  v. 
Cooper  (7  A.  & E.  605).  There  the  amount  indorsed  was 
larger  than  the  amount  sworn  to,  and  the  court  do  not  pro- 
nounce whether  the  direction  was  to  be  considered  manda- 
tory or  only  directory.  Here  the  bail  required  was  for  a 
less  sum  than  disclosed  in  the  affidavit ; of  course  bail  could 
be  required  for  no  greater  sum  than  disclosed. — Vide  Webb- 
v.  Lawrence  (1  C.  & M.  806.) — It  may  be  urged  that  indors- 
ing the  writ  for  a different  sum  than  mentioned  in  the  affi- 
davit proves  that  there  is  no  affidavit  at  all  to  warrant 
the  arrest.  Such  is  not  the  objection  taken ; but  what  is 
taken  is,  that  the  defendant  has  been  held  to  bail  in  a dif- 
ferent sum  from  the  sum  mentioned  in  the  affidavit,  thereby 
recognizing  that  there  is  an  affidavit  to  warrant  the  writ,, 
and  relying  on  the  same  being  different,  though  smaller.  It 
appears  to  me  that  the  sum  being  smaller  is  no  good  ground 
of  complaint,  for  that  operates  to  the  plaintiffs’  own  disad- 
vantage, and  is  quite  different  from  the  case  where  the 
amount  indorsed  is  over  the  amount. 

I shall  therefore  discharge  the  summons,  reserving  to  the 
defendant  leave  to  move  the  court  on  the  ground  of  variance 
from  the  rule  of  court  respecting  the  place  of  issuing  the 
writ.  The  defendant  to  put  in  bail  without  prejudice  to 
such  application,  if  he  be  advised  to  do  so. 


Komberg  et  al.  v.  Steenbock  et  al. 

Arrest — Foreigners — Affidavit  to  hold  to  hail — Indorsement  on  Capias. 

Held , that  the  affidavit  in  this  case  did  not  sufficiently  shew  the  plaintiff 
and  defendant  to  be  foreigners,  and  therefore  that  the  arrest  could  not 
be  objected  to  on  that  ground. 

An  affidavit  to  hold  to  bail  stated  that  the  defendant  was  indebted  in  £100 
on  a promissory  note  and  m £28  for  goods;  that  the  two  sums  amounted 
to  /128;  and  that  the  deponent  believed  the  defendant  was  about  to 
leave  Upper  Canada  to  defraud  him  of  the  said  debt  (instead  of  debts)- 
Held  sufficient. 

The  date  of  the  indorsement  on  a capias,  given  in  12  Vic.  ch.  63,  sched.  3- 
means  the  date  of  the  judge’s  order,  not  of  the  affidavit.  Where  the 
arrest  is  on  affidavit  no  date  need  be  indorsed. 

[Chambers.] 

The  affidavit  to  hold  to  bail  was  sworn  on  the  16th  of 
September,  1854,  and  made  by  one  of  the  plaintiffs,  describ- 
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ing  himself  as  of  the  city  of  Buffalo,  in  the  State  of  New 
York.  The  capias  was  issued  the  same  day,  and  indorsed. 
“ Bail  for  £128,  by  affidavit.”  The  defendants  were  arrested 
on  the  16th  of  September,  in  the  town  of  London. 

The  defendants  moved  to  be  discharged  from  custody  on 
the  following  grounds  : 1.  Because  both  the  plaintiffs  and 
defendants  are  foreigners,  and  the  defendants  came  to  this 
province  on  temporary  business,  and  the  plaintiffs  followed 
them  here. 

2.  That  the  affidavit  for  debt  is  defective,  in  this,  that  it. 
states  the  defendant  indebted,  first  in  £100  upon  a promis- 
sory note,  and  next  in  £28  for  goods  sold  and  delivered >- 
then  states  that  the  two  sums  amount  to  £128,  and  then 
concludes  that  the  deponent  believes  the  defendants  are 
about  to  leave  Upper  Canada  to  defraud  the  plaintiffs  of  the 
said  debt,  whereas  it  should  have  been  the  said  debts. 

8.  That  the  indorsement  on  the  writ  should  have  contained 
a date,  according  to  the  schedule  No.  3 to  12  Yic.  ch.  63. 

Burns,  J. — With  regard  to  the  first  ground,  the  defen- 
dants state  that  they  are  foreigners  as  well  as  the  plaintiffs,, 
and  that  the  debt  was  contracted  in  Buffalo,  where  they  have 
been  carrying  on  business  ; that  they  came  to  Canada  on  the 
6th  September,  1854,  and  arrived  in  London,  intending  to < 
remain  a short  time  and  to  return  to  the  State  oj  New  York. 
The  defendants  seem  carefully  to  avoid  saying  that  they  still 
carry  on  business  in  Buffalo,  or  in  giving  any  information  as 
to  the  nature  of  the  business  which  brought  them  to  Canada,, 
so  that  I may  judge  as  to  any  probability  of  their  being  in 
Canada  merely  on  some  temporary  business,  which  would 
bring  them  within  the  rule  that  to  allow  foreigners  to  arrest 
each  other  would  be  a fraud  upon  our  law.  The  affidavits 
filed  in  reply  shew  that  the  defendants  disposed  of  their 
business  in  Buffalo  and  removed  their  goods  to  Canada,  and 
entered  them  in  the  custom-house  for  importation,  not  bond- 
ing them  for  passage  through  Canada  ; that  the  defendants- 
opened  a place  for  their  business  in  London,  carrying  on  a 
clothing  establishment,  and  had  leased  premises  for  a year 
in  London.  The  defendant’s  affidavit  is  not  satisfactory  to 
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bring  them  within  the  case  of  Frear  v.  Ferguson  (2  Chamb. 
Eep.  144) ; but  if  it  were  so,  the  fact  that  they  must  be 
treated  as  subject  to  our  law  is  established  clearly,  I think, 
beyond  all  question. 

There  is  nothing  in  the  second  objection.  The  affidavit 
states  the  several  demands  which  form  the  whole  cause  of 
action,  and  then  states  that  the  aggregate,  amounting  to 
£128,  the  defendants  promised  to  pay.  The  wTords  the  said 
debt  in  the  latter  part  of  the  affidavit  refer  to  the  last  ante- 
cedent, which  is  the  aggregate  of  the  amount,  and  therefore 
is  not  uncertain.  The  statement  might  have  been  more 
technically  accurate,  but  still  I think  it  wdll  do. 

With  respect  to  the  last  objection,  it  appears  to  me  the 
date  mentioned  in  the  alternative  of  the  schedule  to  the 
•statute  means  the  date  of  the  judge’s  order.  It  is  not 
technically  correct  to  speak  of  a date  to  an  affidavit.  The 
day  upon' which  it  is  sworn  is  inserted  in  the  jurat , and 
forms  part  of  it,  but  in  common  parlance  it  is  not  spoken  of 
as  dated.  An  order  would  naturally  be  dated  and  spoken 
of  as  dated. 

The  defendant’s  summons  must  be  discharged  with  costs. 


Doe  dem.  Hay  v.  Hunt. 

Ejectment — Death  of  lessor  of  plaintiff  before  verdict. 

Held,  under  the  old  form  of  ejectment,  that  the  death  of  the  lessor  or 
the  plaintiff  after  action  and  before  verdict  would  not  prevent  the  sheriff 
from  executing  the  writ  of  possession  as  directed,  or  render  a new  action 
necessary. 

[Chambers.] 

The  defendant  applied  to  be  restored  to  the  possession  of 
the  premises  mentioned  in  the  writ  of  Hab.  Fac.  Fos.,  and 
■called  on  the  sheriff  of  the  county  of  Norfolk  to  pay  the 
costs  of  this  application. 

Burns,  J. — The  ground  upon  which  this  application  has 
been  made  is,  that  after  the  commencement  of  this  action, 
andbefore  the  trial,  the  lessor  of  the  plaintiff  died.  The 
■defendant  concedes  that  the  death  did  not  abate  the  action, 
being  in  the  name  of  John  Doe  as  plaintiff.  He  concedes 
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that  the  judgment  entered  up  is  correct,  but  contends  that 
the  sheriff  can  only  deliver  possession  to  the  lessor  of  the 
plaintiff  or  his  authorized  agent.  In  this  case  the  attorney 
of  the  plaintiff  on  record  directed  the  sheriff  to  deliver 
possession  of  the  premises  to  one  Eeuben  Henderson,  and 
the  sheriff  has  so  executed  the  writ.  The  defendant  con- 
tends the  sheriff  has  no  authority  to  execute  the  writ  by 
delivering  the  possession  to  Henderson,  who  is  a stranger  to 
the  record,  and  that,  as  the  lessor  of  the  plaintiff  died  before 
writ  sued  out,  there  could  be  no  lawfully  appointed  agent 
to  receive  the  possession,  and  consequently  that  the  sheriff 
has  abused  the  process  of  the  court.  The  defendant  evi- 
dently imagines  that  such  a state  of  things  produces  the 
result  that  a new  action  of  ejectment  must  be  brought  in 
the  name  of  the  person  in  whom  the  title  became  vested  by 
the  death  of  the  plaintiff’s  lessor. 

The  objection  raised  is  specious  in  appearance,  but  has  in 
truth  really  no  foundation  to  support  it.  Under  the  new 
Ejectment  Act,  which  substitutes  the  real  parties  disputing 
the  title  for  the  nominal  parties,  the  defendant’s  objection 
would  be  well  founded  so  far  as  driving  the  party  entitled 
after  the  death  of  the  plaintiff  to  the  possession  of  the  land, 
to  the  writ  of  Scire  facias  quare  haberet  possessionem  non . 
In  this  case  the  action  is  in  the  old  form.  The  judgment  is 
correct,  that  John  Hoe  should  recover  his  term.  The  writ 
of  possession  follows  the  judgment,  and  the  sheriff  is  com- 
manded to  give  John  Hoe  possession  for  the  term  which  by 
the  judgment  he  recovered,  and  which  is  not  expired.  It  is 
admitted  that  the  action  does  not  abate  by  the  death  of  the 
lessor,  and,  on  the  principle  which  sustains  the  old  action  of 
ejectment,  it  is  clear  it  cannot  do  so.  The  lessor  or  person 
entitled  is  supposed  to  have  made  a lease  of  the  land  to  John 
Hoe,  and  once  having  made  a lease  it  is  of  no  consequence 
who  may  become  entitled  to  the  estate,  for  the  estate  is 
bound  by  the  lease  for  the  term  mentioned  Therein.  As 
respects  the  defendant  the  judgment  is  that  he  has  no  title 
as  against  John  Hoe  for  the  term  mentioned,  and  therefore 
it  is  impossible  for  him  to  dispute  John  Hoe’s  right  to  the 
possession,  whether  the  person  who  demised  died  and  the 
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lands  descended  during  the  pending  of  ihe  suit  or  not.  No 
Scire  Facias  is  necessary  to  add  any  new  party  to  the  record 
for  the  purpose  of  having  a writ  of  possession.  If  what  the 
defendant  contends  for  were  the  law,  then  we  should  be 
called  upon  to  try  by  affidavit  upon  whom  the  title  descended, 
or  in  whom  it  became  vested  after  the  death  of  the  lessor, 
and  also  whether  the  person  who  is  named  to  receive  the 
possession  from  the  sheriff  was  duly  authorized  for  that 
purpose.  Further  than  that,  if  there  be  any  value  in  the 
defendant’s  position  now  taken,  we  should,  whenever  a 
defendant  in  possession  disputed  the  right  of  the  person 
named  to  the  sheriff  to  receive  it,  be  obliged  to  inquire  upon 
affidavit  whether  in  fact  such  person  was  duly  authorized  or 
not.  To  adopt  such  a course  as  this  would  be  an  entire 
departure  from  the  judgment  that  John  Doe  should  recover 
his  term ; for  he,  to  recover  possession,  could  never  require 
a second 'authority  from  the  lessor,  and  to  suppose  that  he 
would  require  authority  from  the  person  who,  by  the  death 
of  the  lessor,  became  entitled,  would  be  to  hold  that  no 
validity  existed  in  his  lease,  which  by  law  the  defendant 
must  admit  before  he  can  contest  the  title. 

In  Doe  Beyer  v.  Roe  (4  Burr.  1970)  the  death  of  the 
lessor  of  the  plaintiff  occurred  after  judgment  and  after  the 
teste  of  the  writ  of  possession,  but  before  it  was  actually  sued 
out.  It  was  held  the  writ  was  regular ; and  the  point  now 
raised  seems  to  be  determined,  though  not  expressly.  By 
the  case  of  Moore  v.  Goodright  (Stra.  900),  if  the  death  of 
the  plaintiff  in  ejectment  is  suggested  on  a writ  of  error  it  is 
a contempt,  and  the  court  will  grant  an  attachment.  This 
is  a very  strong  case  to  shew  that  proceedings  on  the  judgment 
cannot  be  delayed  unless  the  title  be  in  contest  upon  the 
appeal.  All  the  text  works  states  that  no  Scire  Facias  is 
necessary  upon  the  death  of  the  lessor  of  the  plaintiff,  for 
the  reason  that  he  is  no  party  to  the  record.— See  Foster 
on  Sci.  Fa.  216.  If  the  lessor  of  the  plaintiff  were  tenant  for 
life  and  died  before  judgment,  then  possession  cannot  be 
obtained,  though  the  suit  does  not  abate.  The  title  being 
only  for  the  life  of  the  lessor  of  the  plaintiff,  it  is  obvious  that 
John  Doe  can  have  no  greater  title  than  his  lessor,  and  by 
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the  death  his  lease  is  terminated — Tbrustout  dem.  Turner 
v.  Grey  (Stra.  1056).  If  no  scire  facias  be  necessary  in  such 
a case  as  the  present,  it  follows  that  John  Doe  is  entitled  to 
have  the  writ  of  possession  executed,  and  the  defendant  can- 
not inquire,  as  it  is  no  concern  of  his,  to  whom  the  sheriff 
delivers  thepossession  fortheterm  which  hasbeenrecovered, 
and  which  still  subsists. 

The  defendant’s  summons  must  be  discharged  with  costs. 


McNider  v.  Martin. 

Arrest — Service  of  a copy  of  writ — Omission  to  indorse  time  of  execution — 
Who  such  indorsement  should  be  made  by. 

It  is  sufficient  to  serve  a copy  of  the  writ  immediately  after  an  arrest ; and 
if  the  defendant  refuses  to  take  such  copy,  he  cannot  afterwards  object 
that  it  was  not  served  upon  him. 

The  omission  to  indorse  upon  the  writ  the  day  of  execution  thereof,  as 
directed  by  the  rule  of  court,  is  no  ground  for  setting  aside  the  arrest. 
Quaere,  whether  such  indorsement  should  be  by  the  bailiff  who  makes  the 
service,  as  he  is  not  the  person  who  has  the  execution  and  return  of  the 
writ. 

[Chambers.] 

This  was  a summons  to  shew  cause  why  the  arrest  of  the 
defendant  under  a writ  of  testatum  capias  should  not  be 
set  aside,  and  all  proceedings  thereon,  for  irregularity,  and 
the  defendant  be  discharged. 

1st.  On  the  ground  that  no  copy  of  the  writ  was  at  the 
time  of  the  arrest  served  on  the  said  defendant,  and  that 
no  copy  thereof  had  since  been  properly  served. 

2nd.  because  no  proper  endorsement  was  made  upon  the 
said  writ  within  three  days  after  execution  thereof  by  the 
officer  who  executed  the  same,  or  by  the  sheriff,  of  the  day 
or  time  of  such  execution  thereof,  as  required  by  the  rule  of 
court. 

In  support  of  the  first  ground, the  defendant  swore  that  the 
annexed  writing  was  a true  copy  of  the  writ ; that  he  was 
arrested  at  the  suit  of  the  plaintiff,  at  his  dwelling  house  in 
Macnab,  by  one  Reuben  Traveller,  a sheriff’s  bailiff,  on  the 
22d  instant  (January),  about  5 o’clock  in  the  afternoon  ; 
that  no  copy  of  the  writ  was  ever  shewn  or  offered  to  him  at 
the  time  of  his  arrest,  or  served  upon  him  in  any  way,  and 
that  the  first  intimation  he  had  of  a copy  of  said  writ  being 
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in  his  possession  or  about  his  person,  was  on  Wednesday,  the 
26th  of  January  instant ; that  he  discovered  it  thus  : — upon 
retaining  Daniel  McMartin,  Esq.,  for  his  defence,  he  was 
asked  whether  he  had  been  served  with  a copy  of  the  writ 
upon  his  arrest;  that  deponent  stated  he  had  not;  that  Mr 
McMartin  told  him  he  had  better  take  a copy  of  it  (in  the 
presence  of  the  bailiff),  for  the  purpose  of  putting  in  bail, 
upon  which  the  bailiff  said  he  had  a copy  already,  which  the 
deponent  denied, upon  which  the  bailiff  put  his  hand  into  the 
side  pocket  of  deponent  and  pulled  out  the  annexed  paper, 
remarking  at  the  same  time,  is  not  that  a copy  of  the  writ  ? 
and  which  is  a copy  of  the  said  testatum  on  which  deponent 
was  arrested;  and  that  said  bailiff,  upon  his  being  particular- 
ly interrogated  as  to  the  time  when  he  put  the  copy  into  the 
deponent’s  pocket,  admitted  that  he  liad  done  so  on  the  pre- 
vious day,  which  would  be  Tuesday,  the  25th  of  January, the 
third  day  after  the  arrest ; and  that  the  deponent’s  decided 
impression  was  that  the  copy  was  clandestinely  put  into  the 
deponent’s  overcoat  by  the  bailiff  on  the  morning  of  Wednes- 
day, the  26th  of  January  instant,  at  Stewart’s  Inn,  Perth. 

Reuben  Traveller  answered  this  affidavit  by  one  of  his  own. 
He  swore  that,  after  some  difficulty  in  finding  the  defendant 
the  latter  gave  himself  up  on  the  22nd  of  January,  on  con- 
dition that  he  should  not  be  removed  till  the  following  Mon- 
day; that  immediately  after  the  arrest,  on  the  22nd  of  Jan- 
uary, the  deponent  offered  the  said  John  Martin,  and  handed 
him  a true  copy  of  the  writ,  which  he  refused  to  receive  or 
take,  and  that  he  offered  and  handed  it  to  him  again  on  the 
same  day,  which  he  again  refused  to  receive  or  take,  and  said 
that  he  did  not  want  to  have  anything  to  do  with  papers  ; 
that  the  wife  of  the  said  John  Martin,  then  in  the  presence 
and  hearing  of  the  said  John  Martin,  requested  deponent  to 
shew  her  all  the  papers  ; that  the  deponent  handed  her  the 
said  writ,  the  copy  thereof,  and  his  deputation,  and  she,  in 
the  presence  and  hearing  of  the  said  Martin  and  of  deponent, 
read  aloud  the  said  capias,  the  copy  thereof  and  the  deputa- 
tion ; that  on  Monday,  the  24th  of  January,  he  proceeded 
with  the  said  John  Martin  to  Perth,  where  he  arrived  on 
Tuesday  morning,  the  25th  of  January,  and  on  the  day  of 
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his  arrival  at  Perth  he  put  the  copy  into  the  breast  pocket 
of  the  said  John  Martin’s  coat. 

Sullivan,  J. — In  my  opinion  this  part  of  the  application 
is  fully  answered — I cannot  tell  upon  which  side  the  false 
swearing  is,  but  the  bailiff’s  account,  true  or  false,  is  minute 
and  circumstantial. 

Mr.  Phillpotts  objects  that  ‘‘immediately  after  ” is  not  at 
the  time  of  the  arrest ; but  I do  not  see  how  the  bailiff  could 
do  otherwise;  the  arrest  is  the  laying  on  of  the  bailiff’s  hand, 
and  he  may  have  enough  to  do  with  both  hands  to  capture 
his  prisoner  ; if  upon  or  immediately  afterwards  he  serves  a 
copy  of  the  writ,  he  does  all  that  can  be  of  any  benefit  to  the 
prisoner.  Then  if  he  offer  it  and  the  prisoner  will  not  take 
the  copy,  I know  of  no  authority  the  bailiff  has  to  force  it 
upon  him — according  to  all  accounts  the  prisoner  had  the 
copy  as  soon  as  it  could  be  of  any  possible  use  to  him. 

As  to  the  second  objection,  the  defendant  swears  that  when 
he  last  saw  the  writ,  which  was  on  Wednesday  morning,  the 
26th  of  January,  there  was  no  indorsation  made  on  the  said 
writ  by  the  sheriff  or  his  deputy,  of  the  true  day  of  the  exe- 
cution of  the  writ.  The  only  endorsement  made  thereon  was 
in  the  words  and  figures  following: — “John  Martin  was 
arrested  by  me  on  the  twenty-second  day  of  January, on  the 

within  writ,  on , twenty-second  day  of  January,  A.  D. 

1858,” — without  being  signed. 

To  this  the  bailiff  answered  upon  oath,  that  on  the  26th  of 
January,  1858,  previously  to  the  delivery  of  the  said  capias 
to  the  gaoler  with  the  body  of  the  said  Martin,  there  was 
endorsed  on  the  said  capias  and  signed  by  him,  “ John 
Martin  was  arrested  by  me  on  the  twenty-second  day  of  Jan- 
uary, A.D.  1853.  Reuben  Traveller ; ” that  this  was  written, 
with  the  exception  of  the  signature,  on  the  Sunday,  but  was 
not  signed  until  the  Wednesday. 

The  statute  12  Vic.,  ch.  63,  sec.  24,  directs  the  sheriff  or 
other  officer  who  may  have  the  execution  of  the  writ,  to 
endorse  on  such  writ  the  true  day  of  the  execution  thereof. 
This  indorsation  is  not  required  by  the  statute  to  be  signed, 
or  to  be  made  within  any  particular  time  ; but  in  the  sche- 
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dule  to  the  Act,  No.  1,  the  indorsement  is  given  in  form  to 
be  upon  a writ  of  summons  : “ This  writ  was  served  by  me 

X.  Y.,  on  C.  D.,  on the day  of , A.  D.  184 — . 

X.  Y. and  to  make  such  indorsements  valuable,  no  doubt 
they  should  be  signed  in  the  name,  and  appear  in  the  hand- 
writing, of  the  sheriff  or  officer  having  the  execution  and 
return  of  the  writ.  The  rule  of  court  8 Hilary  Term,  18 
Vic.,  framed  upon  this  act,  requires  that  the  sheriff  or  other 
officer  to  whom  any  writ  of  capias  shall  be  directed,  or  who 
shall  have  the  execution  and  return  thereof,  shall  within 
three  days  after  the  execution  thereof,  whether  by  service  or 
arrest,  indorse  upon  such  writ  the  true  day  of  the  execution 
thereof;  and  in  default  thereof  shall  be  liable  in  a summary 
way  to  make  such  compensation  for  any  damage  which  may 
arise  from  hi's  neglect,  as  the  court  or  a judge  shall  direct. 

I question  very  much  if  the  indorsement  of  the  sheriff’s 
bailiff  is  what  is  intended — he  has  not  the  execution  and 
return  of  the  writ;  but,  supposing  the  indorsement  omitted, 
I do  not  think  that  the  consequence  is  that  the  arrest  must 
be  set  aside,  or  that  it  is  to  be  considered  irregular. 

The  summons  must  therefore  be  discharged  with  costs. 


In  RE ONE,  &C.,  ON  THE  COMPLAINT  OF  AMOS 

COLBORN. 

Attorney — Overcharge — Application  to  refund . 

An  attorney  received  from  his  client  a promissory  note  for  £50  15s.,  the 
costs  in  three  suits.  The  client  being  sued  on  this  note  in  the  name  of 
one  W.,  who  for  all  that  appeared  was  a nominal  plaintiff,  paid  £29  on 
account  and  gave  a confession  for  the  balance.  The  bills  were  afterwards 
reduced  on  taxation  to  £24  11s.  6d.;  and  the  court  thereupon  ordered 
the  attorney  to  refund  to  the  client  the  amount  overpaid  by  him. 

[Practice  Court,  M.  T.,  16  Vie.] 

The  principal  circumstances  of  this  case, as  appearing  from 

the  affidavits,  were  : — that  Mr. was  employed  as  attor- 

neyfor  the  complainant  in  various  matters, and  that  a settle- 
ment took  place  between  them  on  thel5thof  July, 1851, when 

Colborn  gave a note  for  <£50  15s.  currency,  as 

the  balance  then  agreed  upon  between  them  due  by  Colborn; 
that,  some  time  after,  Colborn  was  sued  on  the  note,- in  the 
name  of  one  William  Wynn  as  plaintiff,  Mr* being 
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the  plaintiff’s  attorney, and  paid  £29  7s.  on  account, and  gave 
a confession  for  the  balance  ; that  Colborn  understood  that 
the  three  principal  items  composing  the  sum  of  £50 15s.were 
bills  of  costs  in  two  suitsin  which  he  was  plaintiff, one  against 
John  and  Jacob  Rosenberger,  the  other  against  John  Rosen- 
berger  alone,  and  a Chancery  suit  instituted,  as  Colborn 
swore  he  understood,  against  one  Thomas,  and  in  which  he 
understood,  as  he  swore,  the  costs  were  £20.  Mr.  Justice 
Sullivan , on  the  1st  of  June  1852,  made  an  order  that  the 
attorney  should  deliver  a bill  of  his  charges  against  Colborn 
for  taxation,  on  Colborn  undertaking  to  pay  whatever  should 
be  found  due.  This  undertaking  was  given  and  the  bill  ren- 
dered, on  which  the  costs  against  John  Rosenberger  were 
charged  at  .£14  8s.  4 d.  and  two  years’  interest,  £1  10s. 
the  costs  against  the  two  Rosenbergers  were  charged  at  £17 

11s.  Id.  two  years’  interest , £2,  (from  which  Mr.  

threw  off  £5,  in  consideration  of  the  hardship  of  the  case, 
as  Colborn  recovered  nothing) ; and  the  Chancery  costs  were 
charged  at  £10,  no  suit  in  fact  having  been  brought, but  only 
attendancesandtakingthestatementsof  witnesses  with  a view 
to  bringing  a suit;  but,  as  the  attorney  stated  in  his  affidavit, 
“considering  the  suit  to  be  a very  difficult,  expensive  and 
lengthy  one,  and  not  being  willing  to  carry  on  the  same, 
he  advised  the  parties  to  employ  Mr.  Maddock,  which  they 
consented  to  do.” 

On  taxation  the  master  reduced  the  bill  against  John 
Rosenberger  to  £8  17s.  5d.  that  against  the  two  Rosen- 
bergers to  £6  4s.  Id.  and  the  charge  for  the  Chancery  pro- 
ceedings to  £5;  and  after  adding  the  £6  5s.  deducted  by  Mr. 
he  taxed  his  whole  claim  at  £24  11s.  6d.  No  appli- 
cation to  revise  this  taxation  was  made.  In  Colborn’s 
affidavit  it  was  also  stated  that  William  Wynn,  in  whose 
name  the  action  was  brought  on  the  note  for  £50  15s.,  was 
unknown,  and  it  was  surmised  that  he  wasayouthof  16 or  17 
years  old,  a clerk  in  a store  of  the  attorney’s  brother.  The 
attorneydid  not  meet  this  in  anyother  way  than  by  asserting 
his  belief  that  Wynn  was  well  known  to  the  defendant’s 
attorney,  and  did  not  assert  that  Wynn  had  or  ever  had  any 
beneficial  interest  in  the  note, or  was  anything  but  a nominal 
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plaintiff;  indeed, for  all  that  was  shown, his  name  might  have 
been  used  without  his  knowledge. 

The  complainant  asked  that  Mr. should  refund  £5 

3s.  6d . overpaid  to  him,  and  pay  the  costs  of  the  applications 
in  chambers  on  which  the  order  of  Mr.  Justice  Sullivan  was 
grounded,  the  costs  of  taxation,  and  the  costs  of  the  appli- 
cation. 

Draper,  J. — The  rule  will  be  made  absolute.  The  com- 
plaint is  not  fully  answered,  if  at  all.  At  this  stage  the  court 
will  not  lookintothemaster’staxation, which, if  inanyrespect 
incorrect, should  have  been  appealed  against;  and  thenit ap- 
pears the  complainant  has  given  a note  tor  £50  1 5s.  and  has 
paid  £20  7s.  when  the  master  found  that  only  £24  11s.  6d. 
was  due.  As  the  facts  now  appear,  the  attorney  may  well  be 
considered  as  the  holder  of  the  note  for  £50  15s.,  and  that 
Wynn  is  only  a nominal  plaintiff;  and  if  the  attorney  had  been 
called  upon  to  deliver  up  the  note  and  the  cognovit  thereon, 
or,  if  judgment  had  been  entered  on  it,  to  acknowledge  satis- 
faction at  his  own  costs,  I am  not  prepared  to  say  the 
application  would  not  have  been  granted. 

Rule  absolute. 

Cory  v.  Yale. 

Redemption  by  mortgagor  under  7 Geo.  II  ch.  20 — Notice  by  plaintiff  denying 

the  right. 

Held , that  the  transaction  in  this  case  could  not,  upon  the  contradictory 
affidavits  filed,  be  considered  as  coming  within  the  7 Geo.  II  ch.  20. 

A mortgagor  is  not,  under  that  act.  entitled  as  of  course  to  redeem,  be- 
cause the  plaintiff  has  given  no  notice  denying  the  right;  but  the  plaintiff 
may  still  shew  that  the  case  is  not  one  within  the  meaning  of  the  statute. 

[Practice  Court,  M.  T.,  16  Vic.] 

Ejectment. — The  defendant  applied  under  the  statute  7 
Geo.  II.,  ch.  20,  sec.  8 — on  bringing  into  court  the  principal 
money  and  interest  due  to  the  plaintiff  on  the  security  of  the 
premises, and  costs — that  such  money  should  be  taken  in  full 
satisfaction  of  such  security,  and  on  payment  to  the  plaintiff 
that  proceedings  should  be  stayed,  and  the  plaintiff’s  estate 
&c.,  should  be  conveyed  to  defendant. 

From  the  defendant’s  affidavit,  it  appeared'that  a verdict 
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bad  been  obtained  by  the  plaintiff;  that  theplaintiff  purchased 
the  property  at  sheriffs  sale  for  defendant,  and  was  to  hold 
the  conveyance  as  a security  for  the  price,  and  for  a further 
sum  advanced  to  one  Miller,  and  for  £20  which  the  plaintiff 
charged  defendant  for  the  use  of  the  money;  that  the  plaintiff 
gave  defendant  a bond  (copy  below);  that  the  property  sought 
to  be  recovered  in  this  action  is  the  same  property  mentioned 
in  the  bond.  The  affidavit  set  forth  a tender,  and  that  the 
land  was  worth  much  more  than  the  sum  due  theplaintiff; 
that  no  suit  in  equity  was  pending ; and  that  the  defendant 
was  ready  to  pay  ail  that  was  due ; that  at  the  sale,  one  John 
Armstrongbid,but  that  the  plaintiff  requested  him  not  to  bid 
again,  as  he  was  purchasing  for  defendant.  An  affidavit  by 
John  Armstrong  confirmed  this  latter  statement. 

The  plaintiff’s  affidavit  denied  that  he  made  the  purchase 
for  defendant, and  denied  also  thestatement  as  to  Armstrong, 
and  he  swore  that  the  defendant  did  not  speak  to  the  plaintiff 
about  getting  back  the  land  until  about  six  weeks  after  the 
sale,  when  the  plaintiff  agreed  to  sell  him  the  land  for 
£99  10s.,  payable  in  ayearwith  interest,  and  gave  defendant 
a bond  to  that  effect,  but  the  defendant  did  not  make  thepay- 
ment;  that  the  sum  paid  at  sheriff’s  sale  was  not  the  value 
of  the  land,  but  the  defendant’s  title  was  doubtful,  and  it 
afterwards  appeared  that  one  Miller  had  an  absolute  convey- 
ance in  fee  for  the  land  from  defendant  prior  to  the  commence- 
ment of  the  suit  in  which  the  sheriff’s  sale  took  place, and  the 
plaintiff  had  to  pay  Miller  £42  5s.  for  his  claim,  and  for 
defendant’s  title  deed,  which  Miller  held,  but  which  never 
had  been  registered. 

The  plaintiff’s  bond,  dated  15th  of  September,  1851, 
recited  that  the  plaintiff  had  become  responsible  to  Miller  for 
the  benefit  of  defendant  for  £42  5s.,  and  had  advanced  to 
defendant  £57  5s.,  said  plaintiff  “ having  purchased  at 
sheriff’s  sale  a lot  of  land  as  belonging  to  said  Yale,  being 
lot  No.  21,  8th  concession,  Binbrook.”  And  the  condition 
was,  that  if  defendant  should  pay  to  plaintiff  the  said  sums 
with  interest,  by  the  15th  of  September,  1852;  that  on  such 
payment  the  plaintiff  would  “ execute , release  and  cancel  the 
title  of  said  land  as  within  mentioned  to  the  said  Yale,  in 
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the  land  and  premises,  all  such  title  as  plaintiff  has  in  law 
and  nothing  more  ; the  defendant  has  the  privilege  of  oc- 
cupying said  premises  until  expiration  of  said  time.” 

Draper,  J.— Upon  these  contradictory  affidavits,  and  on 
looking  at  the  whole  transaction,  I do  not  think  I can  pro- 
perly determine  that  the  casecomes  within  the  statute, though 
it  might  do  so  if  the  plaintiff  had  admitted  the  facts  asserted 
by  defendant. 

The  defendant  objects, however,  that  the  plaintiff  has  given 
no  notice  denying  the  right  to  redeem,  and  insists  that  he 
cannot  deny  the  right  in  the  absence  of  such  notice,  citing 
Doe  dem.  Harrison  v.  Louch  (14  Jur.  858). 

But  I do  not  so  understand  the  act.  It  is  true  that  if  a 
sufficient  notice  be  given,  the  power  of  the  court  to  interfere 
under  the  statute  is  at  once  taken  away;  but  that  is  far  from 
establishing  that  the  plaintiff  cannot,  without  giving  such 
notice,  lay  before  the  court  such  facts  as  will  shew  the  court 
ought  not  to  interfere.  By  giving  the  notice,  the  plaintiff 
prevents  any  discussion  of  the  question — he  ousts  the  court 
of  the  jurisdiction ; but  his  not  giving  notice  does  not,  in  my 
opinion,  give  the  defendant  a right  to  the  relief  asked,  if  on 
hearing  the  parties  it  appears  that  it  is  not  a case  coming 
within  the  meaning  of  the  statute. 

Brown  v.  Taggart. 

Judgment  as  in  case  of  nonsuit — Issues  in  law  and  fact. 

When  there  are  issues  in  law  and  in  fact,  the  plaintiff  must  go  the  trial 
within  two  assizes  after  the  issues  in  fact  joined,  and  not  after  the  de- 
termination of  the  demurrer. 

[Practice  Court,  M.  T.,  16  Vic.] 

Motion  for  judgment  as  in  case  of  non-suit.  The  issue  in 
fact  was  joined  before  the  last  spring  assizes,  and  the  defen- 
dant would  therefore  be  entitled  to  succeed  in  the  application 
for  the  plaintiff’s  defaultinnotgoingto  trial;  buttherewas  also 
an  issue  in  law,  and  judgmenton  demurrer  was  notgiven  until 
last  Trini  ty  Term,  since  which  only  one  assize  had  happened. 

The  plaintiff  contended  that,  inasmuch  as  the  defendant 
could  not  have  this  judgment  pending  the  issues  in  law,  he 
had  two  assizes  after  their  determination  to  go  to  trial. 
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Draper,  J. — When  the  judgment  on  demurrer  was  pro- 
nounced the  difficulty  in  the  defendant’s  way  was  removed  ; 
and  I think  he  has  a right  to  shew  that  there  has  been  a 
default  in  the  plaintiff  in  trying  the  issues  in  fact,  for  their 
pendency  does  not  restrain  the  plaintiff  from  proceeding, 
though  it  ties  up  the  defendant.  Unless,  therefore,  the  plain- 
tiff enters  into  the  usual  rule  to  try  peremptorily  within  one 
week,  this  rule  must  be  absolute. 


Reynolds  v.  Burkhart. 


Attachment  for  non-performance  of  award — Appointment  of  umpire  not  shewn 
— Reneival  of  application. 

•A  reference  was  by  bond  to  two  arbitrators,  and  if  they  could  not  agree 
to  an  umpire  to  be  named  by  them  : the  umpire  was  named  and  made 
an  award  : the  submission  was  made  a rule  of  court,  but  there  was 
nothing  to  shew  the  appointment  of  the  umpire  except  his  acting  as 
such.  A rule  nisi  for  an  attachment  having  been  obtained — 

Held,  that  such  rule  must  be  discharged,  with  costs ; and  the  court 
refused  to  reserve  leave  to  the  plaintiffs  to  renew  the  application  next  term. 
Qucere,  however,  whether  the  plaintiff  would  be  prevented  from  making 
such  application. 

[Practice  Court,  M.  T.,  16  Vic.] 

Motion  for  attachment  for  not  obeying  an  award.  It 
appeared  that  the  reference  was  by  bond,  to  two  arbitrators, 
and  if  they  did  not  agree,  to  an  umpire  to  be  named  by  them. 
An  umpire  was  named,  and  he  made  an  award.  The  original 
submission  had  been  made  a rule  of  court ; but  there  was 
nothing  to  shew  the  appointment  of  the  umpire  except  his 
acting  in  that  capacity. 

Draper,  J. — The  rule  nisi  for  the  attachment  must  be  dis- 
charged. Mr.  Head  argues,  on  the  authority  of  Ruthven  v. 
Ruthven  (5  U.C.  R.  278),  See  also  Re  Butler  v.  Masters  18  L. 
J.,Q.B.  828, 13  Q.B.  341), that  the  plaintiff  should  be  allowed 
to  renew  the  application  next  term.  I am  not  prepared  to 
say  that  the  discharge  of  this  rule  will  certainly  prevent  an 
- application  for  an  attachment  being  granted,  upon  a proper 
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case  being  presented  to  the  court,  but  even  if  it  would,  Ruth- 
ven  v.  Ruthven  is  not  an  authority  for  the  leave  being 
reserved.  The  leave  there  was  to  move  the  fall  court  on  a 
question  of  law  presented  to  the  Practice  Court  on  a certain 
state  of  facts,  not  to  move  the  same  question  upon  a different 
stateof  facts.  Mr. Read  also  urges  that  the  rule  should  be  dis- 
charged without  costs — citing  In  re  Chamberlain  (8  Dowl. 
686).  .But  there  the  objection  was  strictly  preliminary  : here 
it  goes  to  the  very  root — namely,  the  appointment  of  the 
umpire,  and  his  authority  to  make  any  award. 

Rule  discharged,  with  costs. 


Regina  ex  rel.  John  Telfer  v.  John  Allan. 

“ “ “ John  Baird  v.  James  Allan,  the  elder. 

“ “ “ Wm.  McKay  v.  James  Allan,  the  younger. 

Application  for  quo  warranto , not  in  time  if  not  properly  made — Omission  of 
motionpaper  and  signature  to  statement — Qualification  Jor  township  councillor.  • 

The  enactment  that  a writ  of  summons  to  set  aside  an  election  must  be 
applied  for  within  six  weeks,  means  that  it  must  be  applied  for  as  the 
practice  directs;  and  therefore, where  there  was  no  written  motion  paper, 
and  the  statement  was  not  signed  as  required  by  the  rules  of  court,  the 
application  was  held  too  late. 

The  signature  to  the  statement  was  held  not  to  be  dispensed  with  by  the 
affidavit  of  the  relator  endorsed,  that  he  believed  the  grounds  of  objec- 
tion stated  within  to  be  well  founded. 

Where  more  than  two  persons  were  rated  on  the  collector’s  roll  above 
£100  as  freeholders  (and  therefore  qualified  for  township  councillors), 
but  it  appeared  that  they  were  not  freeholders,  but  holders  of  location 
tickets  from  the  crown,  and  further  that  there  were  not  in  fact  two 
persons  qualified  to  be  elected — Held , that  the  collector’s  roll  was  not 
conclusive  as  to  the  qualification ; but  as  it  was  shewn  that  there  were 
not  two  persons  in  the  township  qualified,  the  relator  was  precluded 
from  objecting  to  the  qualification  of  those  elected. 

[Chambers,  12th  March,  1853,] 

A writ  of  summons  was  issued  in  each  of  these  cases  against 
the  defendants  respectively,  in  the  nature  of  a quo  warranto 
for  usurping  the  office  of  township  councillorfor  the  township 
of  Holland  in  the  county  of  Grey. 

The  statement  in  the  last  case  set  out  that  the  defendant 
usurped  the  office  by  virtue  of  an  election  held  on  the  3rd  of 
January,  1858;  that  the  relator  had  an  interest,  as  voter  ; 
and  stated  these  objections — # 

1st.  That  no  qualification  was  required  (meaning  that  none 
was  held  to  be  necessary),  twenty  persons  being  at  the  time 
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of  the  election  assessed  for  real  property,  in  their  own  right, 
upoh  the  collector’s  roll,  at  not  less  than  £100  each. 

2ndly.  That  no  qualification,  or  oath  of  qualification,  was 
required  by  the  returning  officer  from  any  of  the  candidates. 

Brdly.  That  the  copy  of  the  collector’s  roll  was  not  verified 
by  the  affidavit  or  affirmation  of  the  returning  officer.. 

4thly.  That  the  assessment  roll  for  Holland  was  made  out 
and  verified  by  the  assessor,  and  delivered  to  the  township 
clerk ; and  that  after  the  collector’s  roll  had  been  made  out 
by  the  clerk,  and  after  the  township  clerk  had  delivered  the 
collector’s  roll  to  the  collector, the  letter  F — signifying  “free- 
hold ” — placed  opposite  the  names  of  nineteen  freeholders  in 
the  said  township,  was  struck  out,  and  H,  for  “ householder,” 
put  in  its  place  by  some  person  unknown,  without  the  con- 
sent or  knowledge  of  the  township  clerk. 

5thly.  That  the  copy  of  the  collector’s  roll  had  beenin  like 
fnanner  altered,  without  the  authority  or  knowledge  of  the 
township  clerk,  after  it  had  been  delivered  by  the  clerk  to  the 
collector, by  inserting  in  such  copy  the  name  of  David  Cronk. 

6tnly.  That  the  collector’s  roll  contained,  besides  freehold 
property, the  personal  property  of  the  ratepayers  in  Holland. 

7thly.  That  the  township  clerk  of  Holland(Cardwell)being 
ex  officio  returning  officer  for  the  township,  and  having  stat- 
ed that  he  was  determined  to  require  an  oath  of  qualifica- 
tion from  the  candidates,  was  summarily  dismissed  by  a 
majority  of  the  council, and  another  (Wainwright)  appointed 
in  his  place  ; and  that  the  members  of  the  council  who  so 
appointed  Wainwright  were  James  Allan  the  elder,  then 
town  reeve,  James  Allan  the  younger,  John  Allan,  and 
John  Fleming;  and  that  the  members  thereof  appointed 
town  reeve  and  councillors  for  the  current  year  were  Andrew 
Walker,  James  Allan,  senior,  James  Allan,  junior,  John 
Allan,  and  James  Young. 

On  the  return  of  the  summons  the  defendant’s  counsel 
Mr.  Dempsey,  objected— 

1.*  That  the  statement  of  objections  was  not  signed  either 
by  the  relator,  or  by  any  one  as  his  attorney, or  by  anyone 
— i.e.,  the  original  statement. 
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2.  That  it  was  not  in  the  form  prescribed  by  the  rules — 
charging  that  the  defendant  usurps  the  office  “ by  virtue  of 
an  election/'  &c.,  instead  of  “ under  pretence  of  an  election.” 

3.  That  it  did  not  state  whether  the  relator  claimed  the 
seat,  or  what  relief  he  desired. 

4.  That  the  notice  attached  to  the  writ  was  not  address- 
ed to  any  one,  and  was  insufficient. 

5.  That  no  copy  of  an  affidavit  verifying  the  statement 
was  on  the  copy  served. 

6.  That  no  motion  paper  was  filed  on  applying  for  the 
summons. 

7.  That  the  summons  did  not  issue  within  the  time  limited 
by  law. 

As  to  the  preliminary  exceptions  : — There  was  no  written 
motion  paper  .attached  to  the  statement,  as  the  2nd  rule  of 
M.  T.  1850  requires — (Draper’s  Rules,  185);  and  the 
statement  was  not  dated,  and  had  no  signature  of  any 
person  to  it ; but  there  was  endorsed  on  the  back  of  it  an 
affidavit  by  William  McKay,  describing  himself  as  “ the 
relator  in  the  within  relation  named,”  in  which  he  swore 
that  “ he  believes  the  grounds  of  the  said  within  statement 
to  be  well  founded  in  fact.”  This  was  dated  in  the  jurat 
as  of  the  31st  of  January,  1853. 

The  required  recognizance  was  shewn,  executed,  as  ap- 
peared, on  the  31st  of  January,  with  affidavit  of  justification 
of  same  date,  but  no  affidavit  of  execution  or  due  taking. 

The  summons  issued  on  the  19th  of  February,  1853. 

The  facts  were  the  same  in  the  three  cases  in  regard  to 
the  forms  of  papers,  dates,  &c.,  as  well  as  the  grounds  of 
objection. 

On  the  summons  returned  there  was  written  a notice, 
not  addressed  to  any  one,  stating  that  the  writ  of  summons 
had  been  issued  at  the  instance  of  the  relator  on  his  rela- 
tion, and  that  a statement,  whereof  a copy  is  annexed,  was 
filed  in  the  court,  with  affidavits  supporting  the  objections, 
&c. — such  a notice  as  the  rules  require. 

In  the  case  of  James  Allan  the  younger  an  affidavit  of  his 
was  produced,  to  the  effect  that  he  had  no  knowledge  at  the 
time  of  the  election  that  Cronk’s  name  had  been  improperly 
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inserted  in  the  collector’s  roll — that  he  was  in  no  manner 
privy  to  it;  that  Cardwell,  the  clerk,  was  dismissed  from  his 
office  some  time  previous  to  the  election,  and  that  he  had 
not  acted  in  his  office  since  his  discharge. 

Also  an  affidavit  of  James  Allan,  senior,  that  he  was  town 
reeve  for  Welland  in  1852 ; that  many  of  the  persons  desig- 
nated as  freeholders  on  the  collector’s  roll  had  not  patents, 
deeds,  or  leases,  but  only  location  tickets  and  rights  of  pur- 
chase from  the  government ; that  he  believed  there  were 
only  seven  or  eight  persons  who  had  deeds,  and  were  liable 
to  be  assessed  for  real  property  to  the  amount  of  £100  ; 
that  he  himself  had  not  obtained  a patent  for  his  land,  but 
was  nevertheless  put  down  on  the  roll  as  a freeholder  by 
Cardwell,  the  late  township  clerk. 

It  was  sworn  also  by  the  assessor  for  1852  that  he  had 
doubts  whether  he  should  return  those  as  freeholders  who 
told  him  that  they  had  only  tickets  of  purchase  from  the 
government,  and  had  not  their  patents  ; and  that  he  asked 
the  clerk,  Cardwell,  and  was  told  by  him  that  they  were 
freeholders,  and  to  put  them  down  as  such. 

On  the  copy  of  collector’s  roll  John  Allan  was  assessed 
for  real  property  £151,  and  was  marked  H ; the  two  James 
Allans  were  both  assessed  for  real  property  under  £100 
and  both  marked  H. 

Kobinson,  C,  J. — First.  As  to  the  want  of  a written  mo- 
tion-paper annexed  to  the  statement,  as  the  rule  requires 
and  of  the  signature  to  the  statement.  The  rule  clearly  and 
explicitly  requires  both.  Then  comes  the  statute,  which 
provides  that  the  summons  “ shall  be  applied  for  within  six 
weeks  ” (18  & 14  Yic.  ch.  64,  schedule  A.  28.) 

That,  I think,  should  be  taken  to  mean  applied  for  as  the 
practice  settled  under  authority  of  the  statute  directs — i.e. 
by  written  motion , supported  by  a statement  of  objections, 
signed  by  the  relator  or  his  attorney.  An  irregularity  in  the 
written  motion, or  in  the  statement,  would  be  a different  thing. 

No  doubt,  if  on  the  last  day  of  the  six  weeks  a party  were 
to  stand  up  in  judge’s  chambers,  and  say  that  he  applied  for 
a summons,  but  had  no  statement  to  produce,  because  his 
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client  was  at  a distance,  and  had  not  sent  him  one  ; in  one 
sense  he  would  have  applied  for  the  summons — that  is,  he 
would  have  asked  for  it — but  I think  he  should  not  be  re- 
cognized as  having  applied  within  the  meaning  of  the  law. 

So  I think  here,  the  relator,  having  not  yet  filed  a written 
motion  or  put  in  a written  statement,  is  too  late — that  is, 
he  has  not  effectually  applied  within  the  time.  I think  I 
should  not  hold  the  signature  to  the  statement  dispensed 
with  by  the  affidavit  on  the  back  of  it. 

As  to  the  merits.— By  statute  14  & 15  Yic.  chap.  109, 
schedule  A.  4,  the  returning  officer  is  to  procure  a correct, 
copy  of  the  collector s roll  for  the  preceding  year,  so  far  as  it 
contains  the  names  of  all  male  freeholders  and  householders 
rated  in  it  in  respect  of  ratable  real  property  in  the  ward, 
with  the  amount  of  assessed  value.  This  is  to  be  verified 
by  the  affidavit  or  affirmation  of  the  collector,  or  person 
having  the  legal  custody  of  the  original  roll  for  the  time 
being,  and  also  by  that  of  the  returning  officer,  to  be  ap- 
pended to  or  indorsed  upon  the  copy.  And  no  person  shall 
be  qualified  to  be  elected  a township  councillor  who  shall 
not  be  a freeholder  or  householder  of  such  township  or  ward, 
seized  or  possessed  of  real  property,  held  in  his  own  right 
or  that  of  his  wife,  as  proprietor  or  tenant  thereof,  which 
shall  be  rated  in  the  collector’s  roll,  in  the  case  of  a free- 
holder, to  the  amount  of  £100,  or  upwards,  and  in  the  case 
of  a householder  to  £200,  or  upwards. 

The  rest  of  the  clause  shews  the  meaning  to  be,  that  a 
person  must  either  have  his  qualification  as  freeholder, 
householder,  owner,  or  tenant. 

As  regards  persons  to  be  elected,  the  provision  in  this 
clause  is  wholly  negative — i.e.  no  one  can  be  elected  who  is 
not  on  the  roll  as  freeholder  or  householder.  It  does  not 
make  the  fact  of  being  on  the  roll  as  a freeholder,  &c.,  to  a 
certain  amount  a conclusive  qualification,  without  regard 
to  the  truth  of  the  case  as  to  his  actual  position.  (See  also, 
12  Yic.,  ch.  81,  secs.  122,  129.) 

So  I think,  that  though  more  than  two  persons  were  rated 
on  the  copy  of  the  collector’s  roll  above  £100,  as  freeholders, 
— i,  e.  if  we  disregard  the  alteration  made  by  the  collector, 
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in  the  assessor’s  roll,  or  rather  in  the  copy  of  it  delivered  to 
him,  by  substituting  H.  for  ¥.;  and  if  we  should  still  read  the 
copy  of  the  roll,  as  if  those  above  £100  marked  now  H.  stood 
still  on  the  roll  marked  freeholders — yet  the  question  still 
remains,  were  they  in  fact  freeholders.  They  are  not  rated 
at  a sum  sufficient  to  qualify  them  as  householders.  Then 
can  a person  elected  councillor  for  any  township  in  Upper 
Canada  sit,  if  his  only  title  really  be  that  he  lives  on  land 
rated  at  over  £100,  which  he  has  contracted  to  buy  from  the 
Crown, and  respecting  which  it  is  not  shewn  how  he  stands  in 
regard  to  his  contract,  whether  he  has  fulfilled  all  or  any  of  its 
conditions?  I think  not;  he  is  notowner  of  the  land  or  tenant. 

By  IB  & 14  Yic.  ch.  67,  sec.  1,  the  land  of  these  persons, 
held  as  it  is,  would  be  liable  to  be  rated,  but  that  proves 
nothing  to  the  point  of  this  question,  because  the  occupants 
of  all  lands  have  to  pay  taxes  ; but  certainly  being  an 
occupant  of  land, not  as  freeholder  or  tenaut,  would  not  qualify 
a candidate.  The  persons  rated  in  this  roll  are  not  tenants 
— they  have  no  landlord,  and  pay  no  rent ; they  are  not  free- 
holders, not  owners,  in  which  sense,  as  the  clause  itself 
explains,  the  term  freeholder  is  used. 

So,  I think  that  the  relator’s  case  would  fail  upon  the 
merits,  if  he  had  applied  properly  and  in  time.  There  were 
not,  I think,  two  persons  or  more  in  the  township  qualified 
to  be  elected,  and  so  no  qualification  was  required  for  those 
who  were  elected  ; and  consequently  I think  the  judgment 
must  be  for  the  defendants,  with  the  costs  of  the  proceeding. 
(14  & 15  Vic.,  ch.  109,  sec.  17). 


Regina  ex  rel.  Allemaing  v.  Zoeger. 

Election  of  township  councillors — Place  of  holding  election — 12  Vie.  ch.  81, 

secs.  5,  6. 

A municipal  council  by  by-law,  under  12  Yic.  ch:  81/sec.  5,  appointed  a 
place  for  holding  the  election  of  township  councillors.  The  township 
council  having  by  resolution  appointed  another  place,  an  election  held 
there  was  set  aside,  as  the  change  could  be  made  only  by  by-law. 

[Chambers.] 

In  this  case  the  relator’s  objection  to  the  election  of  the 
defendant  was  that  the  election  was  not  held  at  a place 
legally  appointed. 
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The  defendant  was  elected  township  councillor  for  ward 
number  1,  in  the  township  of  Wellesley,  in  the  county  of 
Waterloo,  on  the  3rd  of  January,  1853.  The  election  was 
held  at  Smithville  in  the  said  township. 

By  the  statute  12  Vic.,  ch.  81,  sec.  5,  it  is  enacted  “ that 
every  such  municipal  council,  whenever  by  such  by-law  they 
shall  divide  any  such  township  into  rural  wards,  as  afore- 
said, shall  in  the  same  by-law  appoint  a convenient  place  in 
each  of  such  wards  for  holding  the  election  of  township 
councillors  for  such  ward.’’ 

And  by  the  9th  section  it  is  enacted,  “ that  it  shall  and 
may  be  lawful  for  the  municipality  of  each  township,  from 
time  to  time,  by  any  by-law  or  by-laws  to  be  passed  for  that 
purpose,  to  appoint  a fit  and  convenient  place  in  each  of 
the  several  wards  into  which  such  township  shall  be  divided, 
for  holding  the  election  of  township  councillors,  every  which 
appointment  shall  supersede  that  made  by  such  district, 
county  or  municipal  council,  as  well  as  any  appointment 
previously  made  by  such  municipality.” 

It  appeared  that  in  the  by-law  whereby  the  township  of 
Wellesley  was  divided  into  wards,  a place  called  Kirnteher’s 
school-house  in  the  third  concession  was  appointed  as  the 
place  for  holding  the  elections,  and  that  accordingly  they 
were  there  holden  in  January,  1851  and  1852  : but  that,  with 
out  any  by-law  to  supersede  the  place  so  appointed,  a resolu- 
tion was  prepared  in  the  township  council  “that  Joseph  Lees 
Lee  beappointedreturningofficerfor  the  next  election,  and  be 
directed  to  hold  the  said  election  for  such  ward  at  Smiths- 
burg  within  the  said  ward  and  that,  in  accordance  with 
instructions,  the  township  clerk  filled  up  a warrant,  sealed 
with  the  corporate  seal  of  the  township,  addressed  to  Joseph 
Lees,  appointing  him  returning  officer  for  the  township  of 
Wellesley,  ward  number  1,  for  the  year  1853 — meeting  to  be 
held  first  Monday  in  the  year,  at  Smithsburg,  as  before. 

The  election  appointed  to  have  been  held  accordingly  at 
Smithsburg,  a place  three  miles  from  the  school-house,  and 
the  defendant  was  returned  without  opposition. 

Sullivan,  J. — The  relator  was  not  shewn  to  have  inter- 
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fered  with  the  election, or  to  have  acted  in  any  way  to  disable 
or  disqualify  him  from  making  the  present  objection.  I have 
no  difficulty  in  adjudging  that  the  place  originally  appointed 
for  holding  elections  could  not  be  superseded  by  any  resolu- 
tion or  other  mode  short  of  the  solemnity  of  a by-law.  I 
therefore  hold  the  objection  well  founded,  and  adjudge  that 
the  election  of  the  defendant  be  set  aside,  and  a new  election 
ordered,  with  costs  to  be  paid  by  the  defendant,  he  having 
defended  his  seat,  contrary,  as  I conceive,  to  the  express 
words  of  the  statute. 


The  Queen  v.  Benson. 


Service  of  a summons  of  ejectment  on  a tenant  of  part  of  the  premises,  who 
was  not  named  in  the  writ — Held. , bad. 


[Chambers.] 


Ejectment.  The  lands  were  held  by  the  defendant  as 
lessee  of  the  College ; and  he  had  sub-leased  the  whole, 
except  about  an  acre,  upon  which  there  was  a garden  and  the 
house  in  which  the  defendant  resided.  The  writ  of  summons 
was  directed  to  Benson  only.  The  service  was  made  by  the 
sheriff’s  officer  upon  one  of  the  sub-tenants  of  Benson,  and 
upon  this  service  judgment  had  been  signed,  and  a writ  of 
possession  sued  out  for  the  whole  of  the  premises. 

An  application  was  made,  on  the  part  of  Benson,  to  set 
aside  the  proceedings  ; and  it  was  resisted  on  the  ground 
that  there  was  reason  to  believe  that  Benson  was  aware  of 
the  action  of  ejectment. 


Burns,  J. — Our  new  ejectment  act  has  the  effect  of  com- 
bining the  old  declaration  and  notice  attached  to  it  in  one 
process — viz.,tliesummons;  and  this  summonsis  to  be  served 
in  the  same  manner  as  the  declaration  used  to  be.  Under 
circumstances  like  the  present,  the  service  of  a declaration 
was  held  ill — Doe  dem.  Smith  v.  Roe  (5  Dowl.  255).  The 
wife  of  the  person  to  whom  the  summons  is  directed  may  be 
served, or  some  grown  person  at  his  residence  on  the  premises; 
but  service  on  one  tenant,  to  answer  for  all,  will  not  do,  and 
particularly  when  the  tenant  served  is  not  named  in  the  writ 
VOL.,  i.  prac. — Q. 
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It  does  not  appear  to  me  that  this  is  a case  for  the  applica- 
tion of  the  rule — if  indeed  the  affidavits  sufficiently  estab- 
lished the  knowledge — that  the  person  to  whom  the  writ 
is  directed,  if  he  has  become  aw?are  of  it,  is  bound  to  appear 
and  answer  to  it. 

The  judgment  must  be  set  aside,  as  irregular,  with  costs. 


Regina  v.  Gamble  and  Boulton. 

An  attachment  against  a member  of  parliament  is  illegal,  and  may  be  set 
aside,  though  no  proceedings  have  been  taken  upon  it. 

[Practice  Court,  E.  T.,  15  Vic.] 

The.  defendant,  Boulton,  moved  to  set  aside  a report  made 
by  the  Master*  against  the  defendant,  also  a rule  in  Hilary 
term  last,  and  the  rule  made  for  an  attachment  granted  this 
present  term,  on  the  ground  that  he  was  not  served  with  any- 
papers  in  the  said  matter  of  complaint,  previous  to  the  rule 
to  pay  over  the  money ; and  because  he  had  no  sufficient 
notice  of  the  proceedings  ; also,  that  the  monies  received  by 
the  attornies  were  not  received  by  them  as  attornies  ; also, 
because  the  payment  of  the  money  was  not  demanded  of  him 
by  anyone  having  any  legal  authoriiy  to  demand  the  amount; 
and  that  no  proper  power  of  attorney  and  affidavit  of  execu- 
tion of  the  same  was  served  upon  him;  and  because  he  was  a 
member  of  parliament  and  privileged  from  arrest. 

It  appeared  from  the  affidavits  on  both  sides,  that  so  far 
back  as  Trinity  term  last  proceedings  were  contemplated  by 
the  complainants, Messrs. Forsyth, Richardson  & Co., against 
the  defendant,  but  Mr.  Crawford  in  his  affidavit  stated  that 
proceedings  were  foreborne  during,  that  term  after  several 
interviews  with  Mr.  Boulton,  because  he,  Mr.  Boulton, 
thought  he  could  settle  the  matter;  and  it  was  understood  that 
if  he  could  not,  then  that  application  might  be  made  in  the 
following  term.  In  the  following  Michaelmas  term,  on  the 
20th  November,  an  order  of  court  was  made  referring  to  the 
Master  to  ascertain  the  amount  due  and  paya-ble  to  the  com- 
plainants; and  ordering  both  defendants  to  shew  cause  with- 
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in  two  days  after  the  Master  should  report,  and  upon  notice 
of  that  rule,  why  they  should  not  pay  the  complainants  the 
amount. 

It  seemed  that  on  the  20th  of  November  Mr.  Boulton  left 
this  province  for  the  United  States,  where  he  remained  some 
time,  but  the  papers  to  obtain  such  order  were  served  at  his 
place  of  residence  on  his  brother-in-law.  The  other  defendant 
had  been  regularly  served,  as  appeared.  Mr.  Crawford  swore 
that  the  rule  was  enlarged  at  the  request  of  Mr.  Gamble  until 
Hilary  term,  in  consequence  of  the  absence  of  Mr.  Boulton. 
On  3rd  of  February,  1851,  the  Master  reported  that  he  found 
to  be  due  from  the  defendant  £665  6s.  10d.;  and  thereupon, 
on  the  8th  of  February,  in  the  Practice  Court,  an  order  was 
made  directing  the  defendant  to  pay  over  the  amount  found 
due.  This  order,  together  with  copies  of  the  different  powers 
of  attorney  and  affidavits  of  the  execution  thereof,  were  per- 
sonally served  on  both  defendants  by  Mr.  Crookshank,  one  of 
the  gentlemen  authorised  to  make  the  demand, and  a demand 
of  the  money  made.  On  the  3rd  of  June,  in  this  term,  an 
order  or  rule  for  attachment  was  made  for  non-payment 
of  the  said  money,  and  on  the  11th  of  June  the  defen- 
dant Boulton  moved  to  set  aside  the  proceedings  on  the 
grounds  before  mentioned. 

Burns,  J. — There  are  none  of  the  grounds  sufficiently 
strong  to  induce  me  to  interfere  in  this  matter  except 
the  last.  I had  supposed  that  it  would  be  regular 
enough  for  the  complainants  to  proceed  as  far  as  they 
could  without  actually  infringing  the  personal  liberty 
of  the  defendant,  Boulton ; and  that  it  would  be  time 
enough  for  him  to  apply  to  the  court  when  that  took  place. 
Here  an  attachment  has  been  ordered  by  a rule  of  court, 
and  the  attachment  may  issue  at  any  moment  the  com- 
plainants choose  to  enforce  it.  It  appears  that  in  such  case 
the  defendant  is  not  bound  to  wait  until  he  has  been  actually 
arrested  upon  the  process,  but  the  process  itself  is  illegal 
and  he  may  attack  it — See  Cassidy  v.  Stewart  (2  Scott  N.  R. 
482,  9 Dowl.  366).  The  reasoning  in  that  case  applies  to 
the  defendant’s  right  here  to  attack  the  order  by  which  the 
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court  has  directed  an  attachment  to  issue.  The  defendant 
need  not  wait  to  know  whether  the  complainant  intends  to 
use  it  or  not. 

The  order  will  be  set  aside  ; that  is,  so  much  of  the  order 
or  rule  of  court  of  this  term  of  the  3rd  of  June  as  directs  an 
attachment  to  be  issued  against  William  Henry  Boulton. 


Kenneth  Finlayson  v.  Felton  Howard. 

Statement  of  venue — Division  Court — Interpleader — Proceedings  after  inter- 
pleader summons — 13  dfc  14  Vic.  ch.  53,  sec.  39  sec.  102  as  amended  by 
16  Vic.  ch.  177,  sec.  7. 

A.  had  claimed  certain  steers  seized  under  an  attachment  from  the  Divi- 
sion Court  against  one  F.  The  bailiff  who  seized  obtained  a summons 
to  determine  such  claim,  which  was  heard  on  the  24tli  of  June,  1853  ; 
and  on  the  8th  of  July,  1853  an  order  was  made  bv  a judge  of  the  Divi- 
sion Court  deciding  against  A’s  claim.  A.  then  brought  trespass 
against  the  bailiff. 

Held,  that  the  regularity  of  the  proceedings  on  the  interpleader  summons 
could  not  be  enquired  into,  and  that  all  proceedings  in  this  action  since 
issuing  of  such  summons  must  be  stayed. 

[Chambers.] 

Trespass  for  seizing  the  plaintiff’s  goods.  The  defendant 
obtained  a summons  to  set  aside  the  interlocutory  judgment, 
ornoticeof  assessmentand  all  subsequent  proceedings, and  to 
quash  this  action,  as  contrary  to  18  & 14  Yic.  ch.  53,  secs.  70 
and  102,  and  16  Vic.,  ch.  177,  sec.  7 ; and  that  the  plaintiff 
should  pay  all  costs  subsequent  to  the  signing  interlocutory 
judgment  or  notice  of  assessment,  on  grounds  disclosed  in 
affidavits  and  papers  filed  : — or  to  set  aside  interlocutory 
judgment  and  subsequent  proceedings, with  costs, because  the 
venue  was  “United  Counties  of  Essex  and  Lambton,”  instead 
of  owe  of  the  said  counties,  naming  it;  or  for  want  of  incipi- 
tur of  roll ; — or  why  the  notice  of  assessment  should  not  be 
set  aside  as  served  too  late. 

The  facts  of  the  case  are  stated  in  the  judgment. 

Draper,  J. — There  is  nothing  in  the  objection  about  the 
venue,  and  the  papers  show  a sufficient  signing  of  interlocu- 
tory judgment  on  the  18th  of  October,  1853.  There  is  an 
affidavit  rendering  it  unnecessary  to  take  notice  of  the  latter 
part  of  the.  application,  unless,  indeed,  to  discharge  it  with 
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costs, for  according  to  that  affidavit  it  never  should  have  been 
made  ; and  the  summons  was  obtained  after  the  Sandwich 
assizeswere  over, and  when  thenotice  couldnot  beactedupon. 

The  first  part  of  the  application,  therefore,  alone  Remains. 
It  consists  substantially  of  two  parts — Firstly  : To  set  aside 
interlocutory  judgment,  or  notice  of  assessment,  and  all  sub- 
sequent proceedings.  Secondly,  to  quash  the  action. 

It  seems  by  the  copy  of  interlocutory  judgment  put  in, 
that  the  declaration  was  filed  on  the  28th  of  May,  1853. 

The  plaintiff  was  owner  of  a yoke  of  steers  in  January  last. 
The  defendant  was  bailiff  of  the  sixth  Division  Court,  and 
as  such,  under  an  attachment  from  the  'court,  directing  him 
to  seize  the  goods,  &c.,  of  John  Finlayson  (dated  the  21st  of 
January,  1853),  seized  these  steers,  which  were  appraised  on 
the  same  day  at  £9.  The  date  of  sale  is  not  shewn  ; but  it 
appears  that  there  is  a charge  for  keeping  the  steers  for  six- 
teen days,  so  that  they  were  probably  sold  not  much  later 
than  the  8th  of  February.  One  John  McDonald  was  plaintiff 
in  the  division  court  suit  against  John  Finlayson,  and  he 
recovered  judgment  on  the  24th  of  June,  1858,  for  £8  and 
costs.  On  the  4th  of  June,  1853,  the  plaintiff  filed  particu- 
lars of  a claim  in  the  sixth  division  court,  for  these  steers. — 
These  particulars  of  claim  are  entitled  in  this  cause,  instead 
of  that  in  the  division  court,  and  are  signed  by  his  attorney. 
When  the  claim  itself  was  made  is  not  shewn,  but  a copy  of 
the  summons  served  onthenowplaintiff  is  put  in,  which  shews 
that  it  was  made  before  the  28th  of  March.  1853, which  is  the 
date  of  the  summons.  A notice  bearing  the  same  date  is 
served  on  John  McDonald,  and  in  both  the  24th  of  June, 
1853,  is  appointed  to  hear  and  adjudicate  on  the  claim.  On 
the  8th  of  July,  1853,  an  order  is  made  by  the  judge  of  the 
division  court,  amending  the  particulars  of  claim  filed,  by 
entitling  them  in  this  cause  in  the  division  court;  determin- 
ing that  the  oxen  seized  were  not  the  property  of  John  Fin- 
layson; ordering  the  claimant  to  recover  the  proceeds  of  the 
sale  (which  therefore  must  have  been  on  the  attachment, not 
the  execution, as  Mr.  Davis’s  affidavit  states)less  the  expenses 
for  keeping ; forbidding  proceedings  against  the  clerk  or 
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bailiff;  and  directing  each  party  to  bear  his  own  costs  of 
the  interpleader.  It  is  admitted  that  the  plaintiff  appeared 
to  this  interpleader  summons  by  attorney;  and  this  action 
had  at  that  time  proceeded  as  far  as  declaration  being  filed. 
But  it  is  sworn  by  the  plaintiff’s  attorney  that  though  the 
case  was  fully  heard  on  the  return  of  the  interpleader  sum- 
mons (which  was  on  the  24th  of  June  1853),  no  judgment 
was  then  given,  nor  was  any  subsequent  day  appointed  for 
giving  judgment,  according  to  13  & 14  Vie.  c.  53,  s.  39  ; and 
it  is  therefore  objected  that  there  has  not  been  a legal  or 
binding  decision  of  the  matter,  and  so  that  the  plaintiff  may 
proceed  in  his  action  ; while  the  defendant  contends,  that 
under  section  102  of  that  act,  as  amended  by  16  Yic.  ch.  177, 
sec.  7,  he  is  entitled  to  succeed  in  setting  aside  all  proceed- 
ingshadsincethe  judge’s  order  on  theinterpleader  summons; 
and  to  quash  the  proceedings  in  the  action. 

There  is  this  curious  feature  in  the  case.  The  16  Vic.  ch. 
177,  is  to  take  effect  on  the  1st  of  July,  1853.  The  judg- 
ment on  the  interpleader  summons  isdatedonthe8thof  July, 
and  is  clearty  founded  on  the  13th  & 14th  Vic.  ch.  53,  sec. 
102.  I do  not  however  think  that  so  far  as  this  case  is  con- 
cerned it  makes  any  difference.  The  first  enactment,  though 
varied  bythe  second, is  not  repealed, and  so  proceedings  com- 
menced under  the  one  maybe  carried  on  and  completed  under 
the  other.  It  is  material  to  consider  that  both  statutes  pro- 
vide for  the  issue  of  theinterpleader  summons  on  the  applica- 
tion of  the  officer  charged  with  execution  of  the  processunder 
which  the  goods  claimed  were  seized, and  therefore  that  pro- 
bably the  only  claim  originally  made  was  made  by  the  bailiff 
seizing — the  now  defendant — who  may  apply  either  before  or 
after  action  brought  against  him  for  such  interpleader.  The 
summons  addressed  to  the  plaintiff  requires  him  to  put  in 
particulars  of  his  claim,  which  are  before  me,  and  then  the 
judge  of  the  division  court  has  to  adjudicate.  On  the  face  of 
his  adjudication  there  is  nothing  but  what  he  had  authority 
to  do,  and  I do  not  feel  at  liberty  to  enquire,  on  this  appli- 
cation, into  the  regularity  or  mode  of  the  proceedings  them- 
selves which  end  in  this  adjudication.  If  the  plaintiff  is 
advised  that  the  adjudication  is  void, or  even  voidable, on  the 
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grounds  suggested,  he  can  raise  the  question  hereafter  in 
term,  by  moving  to  quash  my  order  for  staying  proceedings. 

But  it  does  not  appear  to  me  that  I should  treat  it  as  void, 
or  even  as  voidable  on  the  grounds  suggested.  Certainly 
there  may  be  great  hardship,  as  was  suggested,  in  a man 
having  his  property  seized  to  satisfy  an  execution  against  a 
stranger,  and  sold  as  perishable,  without  his  having  any  re- 
medy against  the  party  who  seizes  and  sells,  except  for  the 
price  which  the  property  brought  at  such  sale,  and  be  left 
for  the  recovery  of  damages  to  sue  the  plaintiff  who  issued 
the  writ,  who  may  be  living  in  another  part  of  the  province, 
or- even  out  of  .it,  and  who  may  be  worth  nothing  ; and  the 
hardship  is  greater  when  such  seizure  and  sale  is  on  attach- 
ment, whenpossibly  theplaintiffsuingit  outmay  fail  in  main- 
taining his  suit ; and  when  the  property  is  not  to  be  restored, 
even  though  the  defendant  against  whom  the  suit  is  brought 
should  promptly  come  in  and  defend — for  the  only  section 
I see  providing  for  a restoration  is  section  77  of  18  & 14 
Yic.  ch.  58,  which  authorises  it  only  on  a bond,  with  good 
and  sufficient  sureties,  with  the  condition  that  the  debtor 
qucere,  defendant),  shall,  in  the  event  of  the  claim  being 
proved, and  judgment  being  recovered  thereon, pay  the  same* 
or  the  value  of  the  property  seized,  or  produce  such  property 
whenever  required  to  satisfy  the  judgment.  This  provision 
certainly  would  be  of  no  help  to  the  present  plaintiff,  whose 
only  mode  of  getting  relief  would  apparently  be  by  at  once 
replevyingthe  goods  out  of  the  bailiff’s  hands, a remedy  which 
perhaps  would  not  be  stayed  by  an  order  under  sec.  102  of 
this  act,  sec.  7 of  16  Yic.  ch.  177. 

As  to  the  defendant  in  the  division  court  suit,  whose  property 
is  seized  under  an  attachment,  that  writ  seems  to  operate 
very  much  like  an  execution  before  judgment.  If  a plaintiff 
makes  the  affidavit  necessary  for  getting  out  the  attachment, 
the  defendant  can  only  get  his  goods  back  by  giving  a bond, 
as  already  referred  to;  and  then  the  plaintiff, although  he  may 
not  have  a reasonable  or  probable  cause  for  suing  out  the 
attachment,  may  get  either  the  goods  which  are  seized  held, 
or  sold  if  perishable,  or  a sufficient  bond  securing  his  debt, 
before  he  even  issues  a summons  to  his  alleged  debtor  to 
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appear;  and  though  the  defendant  should  appear,  the  plain- 
tiff has  the  security,  and  is  subject  to  no  penalty  by  the 
statute  except  the  loss  of  costs,  though  of  course  an  action 
would  lie  against  him  for  maliciously  suing  out  the  attach- 
ment without  reasonable  or  probable  cause.  The  remedy 
is  at  least  equally  advantageous  with  that  in  the  Superior 
Courts,  who  have  power  to  issue  writs  to  arrest  the  person, 
and  in  which,  when  attachments  are  sued  out, the  defendant 
may  relieve  his  goods,  as  he  may  his  person,  by  putting  in 
special  bail.  However  this  is  only  a consideration  for  the 
legislature,  and  inapplicable  to  the  present  case. 

The  summons  in  this  case  certainly  does  not  in  terms  ask 
the  relief  the  statute  authorises  to  be  given  to  the  bailiff  or 
the  clerk.  It  asks  to  quash , instead  of  to  stay , 'proceedings 
in  the  action.  I think,  however,  that  I may  make  the  order 
in  the  form  authorised  by  the  statute,  particularly  as  no 
objection  was  urged  on  this  particular  point.  It  will  of 
course  be  open  to  the  plaintiff  to  make  this  a ground  of 
objection  to  the  order,  if  he  so  desires. 


Plaxton  v.  Smith  et  al. 

Venue  laid  in  the  united  counties  of  York,  Ontario  and  Peel  after  the  separa- 
tion— Demurrer. 

A summons  was  sued  out  before  the  separation  of  Ontario  from  York  and 
Peel,  directing  the  defendants  to  appear  in  the  united  counties  of  York, 
Ontario  and  Peel : it  was  not  served  until  after  the  separation,  and  the 
venue  in  the  declaration  was  laid  in  the  three  united  counties.  The 
defendant  demurred  for  this  cause. 

Held,  not  a frivolous  demurrer. 

[Chambers,  26th  April,  1854.] 

Summons  sued  out  on  the  16th  December,  1853,  direct- 
ing appearance  to  be  entered  in  the  office  of  the  clerk  of  the 
Crown  for  the  united  counties  of  York,  Ontario  and  Peel, 
which  was  then  proper,  the  proclamation  not  having  issued 
for  disuniting  Ontario  from  the  others.  The  writ  was  not 
served,  however,  till  the  25th  of  January,  1854,  after  the 
separation. 

The  declaration  was  dated  11th  April  1834,  and  in  it  the 
venue  in  the  margin  was  “ United  Counties  of  York,  Ontario 
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and  Peel.”  No  venue  was  stated  in  the  body  of  the  declara- 
tion. The  declaration  was  for  trespass  to  personal  chattels. 

The  defendants  demurred,  assigning  as  the  ground,  that 
the  venue  in  the  margin  of  the  declaration  is  stated  to 
be  in  the  United  Counties  of  York,  Ontario  and  Peel, 
whereas  at  the  time  of  filing  the  declaration  there  were  no 
such  United  Counties. 

The  plaintiff  moved  to  set  aside  the  demurrer,  as  frivolous. 

Kobinson,  C.J. — There  being  no  venue  stated  in  the  body 
of  the  declaration  (as  now  there  need  not  be),  we  must  look 
at  that  in  the  margin  as  if  it  were  in  the  body  of  the  declara- 
tion. 

Then  here  the  plaintiff,  having  commenced  his  action 
in  a case  where  the  venue  is  transitory,  has  laid  his  venue 
in  York,  Ontario  and  Peel,  at  a time  when  they  did  not  form 
one  jurisdiction,  and  consequently  his  declaration  does  not, 
on  the  face  of  it,  shew  the  defendant  in  which  of  the  two 
jurisdictions — namely,  York  and  Peel, or  Ontario — the  venue 
is  laid,  and  the  cause  is  to  be  tried. 

But  then  the  21st  clause  of  the  12  Yic.  ch  78,  seems  to 
make  the  senior  counties,  as  here  York  and  Peel,  the  place 
of  trial,  unless  an  order  shall  be  obtained  to  change  it. 

And  the  question  is  whether,  in  order  to  give  that  clause 
effect,  we  should  not  gather  from  this  record,  what  certainly 
does  appear  upon  the  face  of  it,  that  this  action  was  pending 
in  the  three  united  counties  at  the  time  of  the  separation 
of  Ontario. 

If  so,  then  the  demurrer  would  fail,  because  the  21st 
clause  fixes  the  place  of  trial  in  such  a case.  But  it  may 
be  said — first,  that  the  date  of  the  process  at  the  head  of 
the  declaration  is  no  part  of  the  declaration,  but  mere  in- 
troduction to  it— Du  Prd  v.  Langridge  (2  Dowl.  584. 

And  secondly,  That  at  any  rate  the  21st  clause  only 
enabled  the  plaintiff,  when  he  came  to  declare  after  the 
separation, to  lay  thevenue  with  safetyin  thesenior  counties; 
which  he  should  have  done  andhas  not  done, but  has  assigned 
a venue  which  at  the  time  of  declaring  was  impossible. 
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I think,  though  the  objection  has  little  merit  in  it,  I can- 
not properly  set  aside  the  demurrer;  but  I would,  of  course, 
allow  the  declaration  to  be  amended  on  application. 


MERRALL  V.  F RANSOM. 

Prisoner  in  custody  under  Ca.  Sa. — Application  for  discharge — 10  & 11  Vic. 
ch.  31,  secs.  2 <&  3 — 5 Wm  IV.  ch.  3. 

The  third  section  of  10  & 11  Vic.  ch.  31,  applies  only  to  persons  in  ex- 
ecution for  debt ; and  held,  therefore,  that  the  defendant,  being  in 
custody  on  a Ca.  Sa.  on  a judgment  in  an  action  for  seduction,  must 
seek  relief  under  the  5 Wm.  IV.  ch.  3. 

[Chambers.] 

Summons  under  10  & 11  Vic.  ch.  31,  to  discharge  the 
defendant  from'custody  under  a Ca.  Sa.  on  a judgment  ob- 
tained against  him  for  £25Q  in  an  action  for  seduction.  * 

Draper,  J. — I think  the  second  section  of  10  & 11  Vic. 
ch.  15  was  not  intended  to  apply  to  any  case  where  a party 
is  actually  charged  in  execution  upon  a judgment  by  virtue 
of  a writ  of  Ca.  Sa. 

It  defines  certain  cases  of  parties  being  in  custody  for 
non-payment  of  money  ; and  declares  that  such  parties  are 
to  be  treated  and  considered  in  custody  in  execution  for 
debt  as  defendants. 

The  present  defendant,  therefore,  is  in  custody  on  a Ca. 
Sa . founded  on  a judgment  in  case  for  seduction,  for  a sum 
exceeding  £200. 

This  statute  does  not  directly  repeal  any  foregoing  act. — 
Its  recital  is,  that  the  law  relating  to  imprisonment  for 
debt  requires  amendment,  and  that  additional  means  should 
be  afforded  for  the  discovery,  &c.,  of  the  property  of  judg- 
ment debtors. 

The  former  statute,  5 Wm.  IV.  ch.  3,  therefore  remains  in 
force,  except  where  the  latter  act  clearly  overrides  its  pro- 
visions. The  third  section  of  that  act  applies  to  “ all  persons 
in  execution  upon  any  judgment  rendered  in  this  province  in 
a civil  suit  for  any  debt  or  damages.”  The  language  of  the 
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fourth  section  is  similar,  and  provides  for  the  debtor’s  dis- 
charge, when  the  debt  shall  exceed  one  hundred  pounds, 
when  the  party  shall  have  lain  in  prison  twelve  calendar 
months,  in  which  case  his  affidavit  must  set  forth  the  time 
he  has  been  in  custody  upon  such  execution  and  the  amount 
for  which  he  is  detained  ; that  he  is  not  possessed,  nor  any 
person  in  trust  for  him,  of  land  or  goods,  besides  his  neces- 
sary apparel  and  bedding,  to  the  amount  of  £5:  that  he  has 
not  made  any  disposition  of  his  property  to  defeat  the  re- 
medy under  the  judgment,  and  has  not  the  means,  except 
such  apparel  and  bedding,  of  satisfying  the  debt,  or  any  part 
thereof;  and  was  guilty  of  no  fraud,  deceit,  or  dishonest 
practice,  in  contracting  the  debt;  and  that  to  the  best  of  his 
knowledge  and  belief  the  party  at  whose  suit  he  is  in  custody 
can  derive  no  benefit  from  his  being  longer  imprisoned. 

In  Perkins  v.  O’Connelly  (5  0.  S.  80),  the  court  held  that 
a defendant  charged  in  execution  in  an  action  for  seduction 
was  entitled  to  relief  under  this  act. 

The  third  section  of  the  latter  act  is  more  favorable  than 
the  fourth  section  of  5 Wm.  IV.  ch.  8.  It  requires  the 
party  in  execution  to  swear  that  he  is  not  worth  £5, exclusive 
of  the  necessary  apparel  of  such  prisoner  and  his  family, 
their  bed,  bedding,  and  ordinary  implements  of  housekeep- 
ing, not  exceeding  £10  in  value,  providing  the  prisoner 
shall  have  satisfactorily  answered  interrogatories  which  his 
creditor  may  put  to  him.  But  it  does  not  make  lying  in 
prison  any  stated  period,  varying  with  the  amount  of  the 
debt,  a condition  precedent  to  obtaining  the  discharge,  and 
it  gives  the  relief  “to  any  person  either  in  close  or  other 
custody  in  execution  for  debt.” 

In  the  8th  Vic.  ch.  48,  sec.  4 — a statute  passed  for  the 
relief  of  insolvent  debtors — the  prisoner  is  excluded  from  the 
benefit  of  the  act  if  the  debts  were  contracted  by  reason  of 
any  judgment  in  an  action  of  Preach  of  promise  of  mar- 
riage, seduction , &c.;  and  in  Perkins  v.  O’Connelly,  the  court, 
in  deciding  that  the  defendant  was  entitled  to  relief  under 
5 Wm.  IV.  ch.  3,  seem  to  have  relied  on  the  general  words 
used:  viz,  “ all  persons  in  execution  upon  any  judgment  ren- 
dered in  this  province  in  a civil  suit  for  any  debt  or  damages.” 
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It  appears  to  me,  considering  the  difference  of  language 
used  in  these  statutes, that  the  true  construction  of  the  third 
section  is  to  limit  its  application  to  the  cases  of  persons  in 
execution  “for  debt”  meaning  thereby  in  execution  on  a 
judgment  recovered  on  a cause  of  action  in  the  nature  or 
partaking  of  the  character  of  a money  demand  ; or  meaning 
a person  in  custody  for  any  of  the  causes  set  forth  in  the 
second  section  : 

That  the  defendant  in  this  case  does  not  bring  himself 
within  either  the  second  or  third  section  of  10  & 11  Vic.  ch. 
15,  and  must  seek  relief  under  the  unrepealed  provisions  of 
5 Wm.  IY.  ch.  8. 

The  summons  must  therefore  be  discharged. 


Wise  v.  Hewson  et  al. 

Trespass— Costs — Delay  in  granting  certificate — 16  Vic.  ch.  175,  sec.  26 — 22 
dt  23  Car.  II.  ch.  9—8  dt  9 Wm.  III.  ch.  11,  sec.  4. 

In  trespass  the  verdict  was  for  45s.,  and  a certificate  was  applied  for  at  the 
trial.  The  judge  took  time  to  consider,  and  before  judgment  entered, 
but  after  the  first  four  days  of  next  term,  certified  that  the  trespass 
was  wilful  and  malicious,  and  that  it  was  a proper  case  to  be  tried  in 
the  Superior  Court. 

Held,  that  the  delay  in  granting  the  certificate  was  no  objection  ; and 
that  the  plaintiff  was  entitled  to  full  costs. 

[Chambers.] 

Trespass  to  the  plaintiff's  freehold. 

Plea : Not  guilty. 

The  jury  gave  the  plaintiff  a verdict  for  £2  5s.,  and  the 
judge  before  whom  the  cause  was  tried  had  certified  that  the 
defendant’s  act  was  wilful  and  malicious,  and  that  it  was  a 
proper  case  to  be  tried  in  the  Superior  Court.  The  certifi- 
cate, it  seemed, was  not  granted  until  the  plaintiff  was  about 
to  enter  judgment,  though  asked  for  at  the  trial.  The 
Master  in  taxing  costs  allowed  the  plaintiff  full  costs. 

The  defendants  moved  to  revise  the  taxatation, on  theground 
that  the  plaintiff  was  only  entitled  to  costs  on  the  scale  of 
theDivision  Court, and  that  the  defendant  would  have  a right 
to  setoff  the  difference  of  his  costs  between  the  two  courts: 
— or  that  all  proceedings  should  be  staj^ed  to  give  the  defend- 
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ant  an  opportunity  to  move  to  rescind  the  judge’s  certificate, 
because  such  certificate  should  have  been  granted  before  the 
expiration  of  the  first  four  days  of  the  term  after  the  trial.  The 
defendants  relied  upon  the  cases  of  Thompson  v.  Gibson  et 
al.  (8  M.  & W.  281),  and  Whalley  v.  Williamson  (5  Bing. 
N.  C.  202). 

Burns,  J. — The  last  point  must  be  decided  first ; that  is, 
whether  it  is  proper  to  stay  proceedings  to  give  the  defendant 
an  opportunity  to  move  the  court  to  rescind  the  judge’s  cer- 
tificafe,  because  it  was  not  granted  within  proper  time.  The 
case  of  Thompson  v.  Gibson  does  not  support  the  defendants’ 
argument,  because  in  this  case  the  plaintiff  did  apply  for  the 
certificate  at  the  trial,  and  the  judge  delayed  until  he  could 
consider  it.  Neither  does  the  case  of  Whalley  v.  Williamson 
apply,  for  that  was  a case  where  the  judge  had  rescinded  his 
certificate,  and  the  question  was  whether  it  had  been  rescin- 
ded in  proper  time.  Tindal , C.J.,  said,  “ The  question  within 
what  time  a judge  may  revoke  his  certificate  is  altogether 
different  from  the  question  within  what  time  he  may  grant 
it.”  The  argument  used  in  favor  of  the  defendants’  position, 
that  the  certificate  should  be  granted  within  the  first  four 
days  of  the  term,  so  that  he  may  be  advised  whether  or  not 
to  move  for  a new  trial,  has  no  force,  when  it  is  considered 
that  it  is  merely  the  judgment  of  the  judge  who  tried  the 
cause  which  is  suspended,  not  the  application  for  the  certifi- 
cate. If  the  latter  were  the  case,  there  might  be  morereason 
in  the  defendants’  objection  ; but  the  plaintiff  having  at  the 
trial  asked  for  the  certificate  did  all  he  could  do  in  the  matter; 
and  if  the  defendant  is  to  be  guided  in  his  intentions 
about  moving  for  a new  trial  contingent  upon  the  judgment 
as  to  costs,  he  should  ascertain  from  the  judge  what  judg- 
ment on  that  point  he  intends  to  give.  If  I entertained  any 
doubt  about  the  right  of  the  judge  to  reserve  the  considera- 
tion of  the  question  whether  he  will  certify,  though  he  take 
a longer  period  to  determine  it  than  beyond  the  first  four 
days  of  the  succeeding  term,  I would  afford  the  defendant 
an  opportunity  to  take  the  opinion  of  the  court. 

Then,  as  to  the  amountof  costs  which  the  plaintiff  should 
receive,  I must  say  I have  as  little  doubt  as  upon  the  other 
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question.  The  verdict  is  over  40s.,  therefore  the  case  does 
not  come  within  the  provision  of  the  recent  statute  16  Yic. 
ch.  175,  sec.  26;  and  because  it  does  not  come  within  tha4 
provision,  and,  as  it  is  contended,  the  statute  22  & 23 
Car.  II.  ch.  9 ; is  not  repealed,  therefore  the  plaintiff  is 
entitled,  it  is  said,  to  no  more  costs  than  damages,  the  ver- 
dict being  under  40s.  sterling.  It  is  not  material  to  the 
decision  of  this  case  to  enquire  whether  the  statute  of 
Charles  is  virtually  repealed,  because,  supposing  it  is  not, 
then  it  is  equally  clear  that  the  statute  8 & 9 Wm.  III.  ch. 
11,  sec.  4,  is  not  repealed.  The  latter  statute  enabled  the 
judge  to  certify  that  the  trespass  was  wilful  and  malicious, 
and  when  he  did  so  the  case  was  taken  out  of  the  operation 
of  the  statute  of  Charles.  If  both  of  the  English  statutes 
be  considered  as  repealed  virtually  by  our  statute,  then  the 
verdict  being  over  40s.,  the  plaintiff  required  no  other  cer- 
tificate than  to  take  the  case  out  of  the  jurisdiction  of  the 
Division  Court ; and  that  he  has  obtained  in  proper  time, 
and  this  is  always  a matter  for  the  discretion  of  the  judge 
who  tried  the  cause.  If  the  statute  of  Charles  is  to  be 
considered  as  not  repealed,  then  the  statute  of  William 
must  be  treated  so  too  ; and  in  such  case  the  plaintiff  has 
the  certificate  which  entitles  him  to  full  costs. 

The  defendants’  summons  to  revise  the  taxation  must 
be  discharged  with  costs. 


Addy  v.  Brouse. 

Debtor — Interrogatories — Form  of  answer sf  and  of  jurat  to  affidavit. 

The  answers  of  a prisoner  to  interrogatories,  being  styled  in  the  cause, 
and  entitled  in  the  proper  court,  were  headed  “ The  answers  upon  oath 
of  ” &c. , and  proceeded  thus  : “ To  the  first  interrogatory,  he  saith”, 
&c. — 2.  To  the  second  interrogatory,  &c.,  not  adding  he  saith. — To  the 
fifteenth  interrogatory  only  the  figures  15  were  prefixed.  The  jurat 
stated  that  the  deponent  was  sworn,  &c.,  ‘‘and  made  oath  that  the 
foregoing  answers  were  true,  on  this  8th  day  of  March,  1854.” 

Held,  that  the  form  of  the  answers  and  the  jurat  were  defective  ; and  a 
summons  obtained  upon  them  was  discharged,  but  without  prejudice 
to  another  application. 

[Chambeks.] 

In  this  case,  the  defendant  applied  for  his  discharge  from 
custody,  havinganswered  interrogatories  and  given  the  neces- 
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sary  notice.  The  plaintiff  took  a preliminary  objection, 
that  the  interrogatories  were  not  properly  sworn  to,  and 
that  the  defendant  did  not  properly  depose  to  or  verify  the 
answers  under  oath. 

The  answers,  after  stating  the  style  of  the  cause,  and 
being  entitled  in  the  proper  court,  proceeded  as  follows — 
“ The  answers  upon  oath  of  Nicholas  Brouse,  the  above 
named  defendant,  a prisoner  in  close  custody  in  the  gaol  of 
the  united  counties  of  Wentworth  and  Halton,  under  the 
execution  in  this  cause,  to  the  interrogatories  adminfstered 
to  him  on  the  part  of  the  above  named  plaintiff.  To  the 
first  interrogatory  he  saith.”  He  then  stated  the  subject 
matter  of  the  answer. — The  answer  to  the  next  interroga- 
tory commenced  as  follows  : “ 2.  To  the  second  interroga- 
tory.” He  then  proceeded  to  state  the  subject  matter  of 
the  answer  to  that  interrogatory,  not  eve,n  adding  “he 
saith.”  He  in  like  manner  proceeded  to  answer  the  other 
interrogatories ; except  to  the  fifteenth  interrogatory  he 
did  not  say  to  the  fifteenth  interrogatory,  but  simply  had 
the  figures  “ 15  ” in  the  margin,  and  commenced  with  a 
new  paragraph.  He  signed  the  first,  third,  and  last  pages 
of  the  answers,  but  did  not  sign  the  second,  fourth,  or  fifth 
pages,  but  his  signature  was  appended  to  each  separate 
half  sheet  of  paper  on  which  the  answers  were  written. 

The  jurat  was  as  follows  : — “ The  above  named  deponent 
Nicholas  Brouse  was  sworn  before  me,  at  the  city  of  Hamil- 
ton,in  the  county  of  Wentworth,  and  made  oath  that  the  fore- 
going answers  were  true,  on  this  8th  day  of  March,  1854.” 

The  plaintiff  contended  that  the  answer  to  each  interro- 
gatory should  be  giv£n  thus  : — “ To  the interrogatory, 

the  deponent  maketh  oath  and  saith” ; and  that  the  jurat 
should  state  that  the  foregoing  answers  signed  by  deponent 
are  true  in  substance  and  in  fact ; or  an  affidavit  ought  to  be 
attached, styled  inthecause,statingthattheanswersannexed 
signed  by  the  deponent  were  true  in'  substance  and  in  fact. 

Richards,  J. — I am  opinion  that  the  mode  adopted  in  an- 
swering the  interrogatories  by  the  defendant,  and  attesting 
to  those  answers,  is  irregular.  The  answers  commence  by 
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stating  “ The  answers  upon  oath  by  Nicholas  Brouse.”  Now 
this  is  quite  consistent  with  the  commissioner  having  ad- 
ministered to  him  an  oath  to  truly  answer  all  such  questions 
asmight  be  putto  him,  and  then  read  over  the  interrogatories 
and  reduced  his  answers  to  writing.  Commissioners  for  tak- 
ing affidavits  appointed  under  the  statute  2 Geo  IV.  are  ap- 
pointed,not  to  administer  oaths,  but  to  “take  and  receive  al 
and  every  such  affidavit  and  affidavits  as  any  person  or  per- 
sons shall  be  willing  and  desirous  to  make  before  them.” 

It  rftay  be  urged  that  the  jurat  cures  the  defect.  The 
jurat  reads  literally  that  the  answers  were  true  on  the  8th 
day  of  March  ; but  does  not  shew  when — i.e.,  the  day  on 
which  — the  same  was  sworn  to,  unless  this  being  pre- 
fixed to  8th  May  be  considered  as  shewing  the  day  he  swore 
they  were  true.  If  the  sentence  were  transposed  it  might 
read  that  the  deponent  was  sworn  before  the  commissioner, 
on  the  8th  day  of  March,  and  made  oath  that  the  answers 
were  true — not  are  true,  but  were  true. 

In  Howarth  v.  Hubbersty  (5  Tyr.  891)  Lord  Abinger 
held,  when  a material  fact  in  an  affidavit  was  preceded  by 
“ this  deponent  further  said ,”  instead  of  saith,  that  the 
affidavit  was  bad,  observing  what  he  i(  said  ” might  be 
some  time  ago,  and  not  what  he  now  swears  in  his  affidavit. 

In  Duke  of  Brunswick  v.  TIarmer  (1  L.  M.  &P.  50 5)  Lord 
Campbell,  in  deciding  that  a defective  jurat  was  fatal,  ob- 
serves, “ we  ought  not  to  leave  nice  questions  to  be  raised 
on  an  indictment  for  perjury.”  Patteson,  J.  says,  “I 
think  we  ought  to  hold  parties  to  the  form,  which  is  easy  to 
be  observed.”  In  re  Lloyd  (1  L.  M.  & P.  545)  Lord  Camp- 
bell says,  “ I regret  exceedingly  that  this  objection  should 
prevail,  but  it  is  essential  to  the  purposes  of  justice  that 
established  rules  should  be  adhered  to.” 

I think  the  summons  should  be  discharged,  and,  as  far 
as  I have  power  to  do  so,  without  prejudice  to  another  ap- 
plication, to  be  made  immediately  on  the  answers  being 
properly  attested  to  and  made. 
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Regina  ex  rel.  Eitson  v.  Perry  et  al. 

Returning  officer — His  duty  to  have  copy  of  collector's  roll  at  election — Want 

or  inaccuracy  of  such  copy,  how  far  an  objection— Authority  of  J.  P. 
for  United  Counties,  hoiv  affected  by  separation. 

The  16  Vie.  ch.  181,  sec.  10,  enacts,  that  it  shall  be  the  duty  of  the  re 
turning  officer  of  each  township  or  ward  to  procure  a true  copy  of  the 
collector’s  roll  for  the  year  preceding  the  election,  which  copy  shall  be 
verified  by  the  affidavit  of  such  collector,  and  also  by  that  of  the  return- 
ing officer,  to  be  taken  before  any  justice  of  the  peace  for  the  county,  &c. 
It  appeared  that  in  this  case  the  roll  used  by  the  returning  officer  was  a 
true  copy  of,  and  taken  from  the  assessor’s  roll,  and  not  from  that  of 
the  collector,  but  it  was  sworn  that  the  collector’s  roll  itself  was  a true 
copy  of  the  assessor’s  roll — Held,  sufficient. 

Held  also,  that  an  election  could  not  be  set  aside  because  the  returning  offi- 
cer had  no  copy,  or  an  incorrect  copy  of  the  roll,  unless  it  be  shewn  that 
the  absence  or  inaccuracy  of  such  roll  has  prejudiced  the  election  ; or 
that  some  candidate  or  voter  refused  on  that  ground  to  proceed,  and 
relied  upon  the  objection.  It  may,  perhaps,  also  be  necessary  to  shew 
that  the  candidates  returned  were  not  all  eligible  ; or  that  they  had 
not  in  fact  a majority  of  legal  votes. 

Neither  is  it  any  objection  that  the  copy  of  roll  was  not  verified,  as  the 
statute  requires,  at  least  unless  the  exception  be  taken  before  or  during 
the  election,  or  some  variance  be  shewn  between  the  copy  used  and  the 
original.  • 

The  affidavit  of  the  returning  officer  verifying  the  roll  was  sworn,  on  the 
2nd  of  January,  before  A.,  who  held  a commission  as  justice  of  the 
peace  for  the  united  counties  of  York,  Ontario  and  Peel.  Ontario  had 
been  separated  from  York  and  Peel  by  proclamation  issued  at  Quebec 
on  the  81st  of  December,  but  it  was  not  shewn  that  any  one  in  Ontario 
knew  of  this  proclamation  until  after  the  election. 

Held,  that  A.  had  authority  to  take  the  affidavit. 

Qucere,  whether  A.,  notwithstanding  the  separation,  would  not  still  con- 
tinue J.  P.  for  the  three  counties,  and  authorised  to  act  for  any  one 
while  he  was  in  it,  or  at  least  for  that  in  which  he  was  resident. 

[Chambers,  15th  April,  1854.] 

The  defendants  were  returned  as  duly  elected,  at  the  last 
election  of  councillors  for  the  township  of  Whitby.  The 
relator  was  a freeholder,  who  was  entitled  to  vote  at  the  said 
election. 

The  objections  stated  were,  1st,  That  the  returning  officer 
did  not  procure  a correct  copy  of  the  collector’s  roll  for  the 
township  for  the  year  next  before  the  election  (1853),  so  far 
as  such  roll  contained  the  names  of  all  the  male  freeholders 
and  householders  rated  upon  such  roll,  in  respect  of  the 
ratable  real  property  lying  in  the  township,  with  the  amount 
of  the  assessed  value  of  the  real  property  for  which  they  were 
respectively  rated  in  such  roll,  or  otherwise. 

2ndly.  That  the  roll,  or  copy  of  roll,  used  by  the  return- 
ing officer,  was  not  verified  by  the  oath  or  affirmation  of  the 
collector  of  the  said  township,  or  other  person  having  the 
1 prac. — R 
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legal  custody  of  the  original  roll;  nor  of  the  returning  officer, 
taken  before  any  justice  of  the  peace  of  the  county  of 
Ontario,  the  county  within  which  the  said  township  was  and 
is  situated,  or  any  other  officer  legally  empowered  to  admin- 
ister an  oath  or  affirmation. 

Thesummonswasobtained  upon  an  affidavit  of  one  George 
D.  McDonald,  who  swore  that,  at  the  close  of  the  poll,  on 
the  3rd  of  January  last,  these  defendants  were  declared  duly 
elected : that  the  deponent  was  present  at  the  election  on 
both  days  of  polling,  2nd  and  3rd  of  January,  and  saw  the 
roll,  or  copy  of  a roll,  used  by  the  returning  officer  : that  he 
examined  it  during  the  election  and  since,  to  ascertain  who 
were  duly  qualified  to  vote:  that  the  only  copy  of  a roll  used 
at  the  election  was  a copy  of  the  assessment  roll  for  Whitby 
for  1853,  so  far  as  the  same  contained  the  names  of  all  the 
male  freeholders  and  householders  rated  upon  such  assess- 
ment roll,  in  respect  of  ratably  real  property  lying  in  said 
township,  and  not  of  the  collector’s  roll:  that  on  the  said 
copy  of  the  assessor’s  roll  was  endorsed  an  affidavit  (of 
which  a copy  was  annexed  by  deponent)  made  by  John 
Gordon,  the  returning  officer,  who  was  the  township 
clerk  of  Whitby,  that,  to  the  best  of  his  knowledge,  the  same 
was  a correct  list  of  the  male  freeholders  and  householders, 
with  the  amount  of  the  assessed  value  of  the  real  property 
for  which  they  are  respectively  rated  on  the  original  assess- 
ment roll  of  the  township  of  Whitby  for  1853. 

This  affidavit  was  sworn  on  the  2nd  of  January,  1854, 
before  W.  Allison,  who  signed  as  a justice  of  the  peace;  and 
the  deponent,  McDonald,  swore  that  Mr.  Allison  was  not  at 
the  time  of  taking  the  affidavit  a justice  of  the  peace  for  the 
county  of  Ontario,  or  an  officer  having  authority  to  admin- 
ister an  oath  or  affirmation  for  such  purpose. 

This  copy  of  the  assessor’s  roll,  the  only  copy  of  a roll 
used  at  the  election,  was  verified  only  by  that  affidavit. 

On  the  part  of  the  defendants,  an  affidavit  of  Gordon  only 
was  filed,  who  swore  that,  as  town  clerk,  he  had  the  legal 
custody -of  the  assessment  roll  for  1853,  as  corrected  by  the 
courtof  revision,  from  which  the  collector’s  roll  wasprepared: 
that  this  collector’s  roll  was  a true  copy  of  the  said  original 
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roll , as  corrected  : that  the  roll  which  was  prepared  for  the 
returning  officer  was  a true  copy  of  said  original  roll,  and 
corresponded  in  every  particular  required  by  law  with  the 
collector’s  roll : that  at  the  time  of  the  election  the  roll  which 
had  been  prepared  from  the  said  original  roll  for  the  collec- 
tor was  in  the  collector’s  hands,  and  had  not  been  returned 
to  him,  the  town  clerk,  and  therefore  the  copy  of  the  roll 
furnished  to  the  returning  officer  could  not  be  compared  with 
the  collector’s  roll ; but  that  both  were  and  are  true  and 
correct  copies  of  the  same  original  roll,  as  required  by  law 
for  the  purposes  of  the  election  : that  having  the  custody, 
as  clerk,  of  the  said  original  roll,  he  did,  just  before  holding 
the  election,  make  the  affidavit  of  verification  written  on  the 
roll,  furnished  for  the  purpose  of  the  election  : that  W. 
Allison  had  been  a justice  of  the  peace  for  the  united  counties 
of  York,  Ontario  and  Peel,  previous  to  and  during  the  year 
1853 : that  at  the  time  the  affidavit  was  taken  by  him  the 
county  of  Ontario  had  been  made  a separate  county,  and 
that  W.  Allison  was  still  empowered  to  administer  the  oath, 
unless  such  separation  of  the  county  deprived  him  of  the 
authority  to  act  as  a justice  for  the  county  of  Ontario,  under 
his  commission  for  the  united  counties  : that  Ontario  was 
proclaimed  a separate  county  on  or  about  the  2nd  of  January 
last  (1854),  on  which  day  the  affidavit  was  taken,  and  that 
he,  Gordon,  was  not  then  aware  that  the  county  of  Ontario 
had  been  made  a separate  county  : and  that  no  objection 
to  the  returning  officer’s  roll,  the  affidavit  of  the  returning 
officer,  or  other  objection  to  the  mode  of  conducting  the 
election,  was  made  by  any  person  at  any  time  during  the 
election  or  at  the  close. 

The  statutes  and  clauses  bearing  upon  the  question  are 
16  Vic.  cli.  181,  secs.  10,  27  ; 16  Vic.  ch.'  182,  secs.  25,  39, 
46  ; 12  Vic.  ch.  78,  secs.  18,  37. 

Kobinson,  C.J. — The  relator  is  not  entitled,  I think,  to 
succeed  upon  either  of  his  objections. 

The  first  is,  that  the  returning  officer  did  not  procure  a 
correct  copy  of  the  collector’s  roll  for  the  year  preceding  the 
election.  It  is  true  that  the  returning  officer  had  not  at  the 
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election  a copy  of  the  collector’s  roll, which  had  been  actually 
transcribed  from  the  collector’s  roll;  and  it  was  a plain  omis- 
sion of  the  returning  officer’s  duty  that  he  did  not  procure 
a copy  to  be  taken.  That  the  collector’s  roll  was  not  yet 
returned  by  the  collector  is  no  excuse  ; that  might  very  well 
be  the  case  consistently  with  the  law,  but  there  is  no  reason 
to  suppose  that  there  would  have  been  any  difficulty  in 
obtaining  access  to  the  roll  in  the  collector’s  hands,  either 
for  the  purpose  of  transcribing  it,  or  in  order  to  compare  it 
with  the  copy  which  had  been  taken  from  the  assessor’s 
roll.  It  would  not  have  signified  from  what  paper  the  copy 
was  taken,  if  after  it  was  written  out  it  had  been  compared, 
as  it  ought  to  have  been,  with  the  collector’s  roll. 

Still  it  is  here  sworn,  and  not  contradicted  or  attempted  to 
be  disproved,  that  the  copy  of  the  roll  which  the  returning 
officer  had  was  in  fact  a true  and  correct  copy  of  the  collector's 
roll.  The  deponent  does  not  confine  himself  to  swearing 
that  it  was  a copy  of  the  assessor’s  roll,  or  a copy  of  a copy, 
but  that  the  collector’s  roll  is  itself  a true  and  correct  copy  of 
the  assessor’s  roll  as  corrected  upon  revision, and  that  the  re- 
turning officer’s  copy  was  a true  and  correct  copy  of  the  same 
assessor’s  roll  as  corrected.  Of  course, if  both  are  true  copies 
of  the  same  roll,  they  must  be  true  copies  of  each  other. 

It  does  therefore  appear  that  the  returning  officer  had 
that  copy  of  a roll  which  the  law  requires. 

But  at  any  rate,  I do  not  consider  that  an  election  is  liable 
to  be  held  void  upon  an  objection  of  this  kind,  where  all 
proceeded  without  question  or  difficulty  at  the  time.  It  is  a 
direction  of  the  legislature,  that  for  facilitating  the  election  , 
and  giving  information  to  all  concerned  as  to  those  who  are 
the  qualified  voters,  there  should  be  present  at  the  election  a 
true  copy  of  the  collector’s  roll ; but  if  the  candidates  and 
voters  are  content  to  proceed  without  looking  at  it, or  without 
enquiring  whether  there  is  such  a roll  present  or  not,  then 
I am  clear  that  the  election  cannot  be  held  void  because  it 
has  been  afterwards  discovered  and  brought  to  light  that 
there  was  no  cop}7  of  a roll  in  the  possession  of  the  return- 
ing officer,  or  that  the  copy  which  he  had  was  incorrect. 

Itmust  be  at  least  shewn  that  the  absence  of  such  a roll , 
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or  the  incorrectness  of  it,  has  prejudiced  the  election,  or  that 
some  candidate  or  voter  on  that  ground  refused  to  proceed, 
and  relied  upon  the  objection,  not  taking  his  chance  of  the 
result  of  the  poll  without  objection,  and  silently  reserving 
to  himself  a right  to  accept  afterwards. 

And  I desire  to  guard  myself  against  being  understood  to 
express  an  opinion  that  an  election  should  at  any  rate  beheld 
void  on  an  objection  of  this  nature,  when  it  is  not  even  at- 
tempted to  be  shewn  that  the  candidates  returned  were  not 
themselves  all  in  fact  eligible,  or  that  they  had  not  in  fact 
a majority  of  legal  votes. 

I do  not  think,  either,  that  the  election  can  be  held  void  on 
thesecond  objection,  that  the  copy  was  not  authenticated  by 
such  affidavit  or  affidavits  as  the  law  requires.  I consider 
that  provision  to  be  merely  directory,  and  at  any  rate  that  it 
is  not  competent  to  any  party  to  object  totheelection  on  that 
ground  after  all  is  over,  and  when  no  such  exception  was 
taken  before  or  during  the  election,  and  when  no  variance  is 
shewn  between  the  copy  used  and  the  collector’s  roll. 

If  I thought  otherwise,  it  would  be  immaterial  to  consider 
the  effect  of  the  alleged  want  of  authority  in  Mr.  Allison  to 
administer  the  oath,  for  it  would  be  fatal  that  there  was  no 
affidavitof  the  collector,  since,  according  to  what  isnow  shewn, 
the  roll  was  at  the  time  of  the  election  in  his  legal  custody. 

But  if  there  existed  no  ground  for  that  objection,  and  if  I 
was  of  the  opinion  that,  whether  the  want  of  a copy  of  the 
roll  duly  authenticated  was  objected  to  during  the  election 
or  not,  the  validity  of  the  election  must  inevitably  depend 
upon  the  question  whether  there  was  in  fact  a proper  copy 
of  the  collector’s  roll,  authenticated  precisely  as  the  statute 
directs,  then  I could  not  have  held  that  the  election  here 
must  fail  on  the  sole  ground  of  Mr.  Allison’s  assumed  want 
of  authority  to  administer  the  oath. 

I do  not  consider  that  he  derived  any  continued  authority 
to  act  under  the  statute  12  Yic.  ch.  78,  sec.  87,  for  that  is  a 
provision  to  meet  the  case  of  justices  appointed  for  districts 
before  the  jurisdiction  was  limited  by  counties;  whereas  Mr. 
Allison,  as  I understand  the  case,  held  acommission  as  justice 
for  the  three  united  counties,  issued,  as  I assume,  after  the 
passing  of  the  12  Yic.  ch.  78. 
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But,  taking  this  to  be  so,  he  was  justice  for  the  three 
counties;  and  I am  not  satisfied  at  present  that,  if  there  be  no 
other  enactment  applying  to  the  case,  he  would  not  continue 
till  removed  or  superseded  to  be  a justice  of  the  peace  for  the 
three  counties,  and  authorised  to  act  for  either  while  he  was 
within  its  limits ; or  at  least  to  be  a justice  for  that  county 
within  whose  limits  he  is  resident  (but  see  12  Yic.  ch.  78, 
sec.  18).  And  even  admitting  that  upon  the  issuing  of  the 
proclamation  making  Ontario  a separate  county  bis  power 
to  act  as  a magistrate  would  cease  as  to  all  the  counties,  yet 
that  effect  would  not  follow  till  he  had,  or  at  leasttill  he  could 
be  expected  to  have  notice  of  the  proclamation  ; and  it  seems 
to  be  clear  here  that  no  one  could  have  notice  on  the  2nd  of 
January,  in  Whitby,  of  the  proclamation  in  question,  which 
issued,  it  is  said,  in  Quebec,  on  the  81st  of  December.  We 
are  not  to  take  into  consideration  in  such  cases  the  feats  that 
may  be  performed  by  the  electric  telegraph,  because  we  have 
no  reason  to  assume  that  that  method  of  communication 
would  be  resorted  to.  It  is  not  pretended  here  that  any  one 
in  Whitby  did  in  fact  know  of  the  proclamation  till  after  the 
election. 

That  under  these  circumstances  the  act  done  by  Mr. 
Allison  as  a justice  would  be  valid,  and  that  perjury  might 
be  assigned  upon  an  affidavit  so  taken  by  him,  is,  I think, 
clear  on  the  following  authorities — Sir  Randolph  Crew  v. 
Vernon  (Cro.  Car.  97),  Burch  v.  Maypow'der  (1  Vern.  400), 
Thompson’sCase  (8  P.  Wms.  195),  2 Eq.  Cr.  Abr.  419,  Moore 
888,  1 Hale  P.  C.  499,  2 Hale  P.  C.  24,  Com.  Dig.  “ Justices 
of  Peace  ” A 8;  1 Chalmers’  Opinions  on  Colonial  Mat- 
ters, 313. 

It  was  intimated  upon  the  argument  that  it  would  be 
acceptable  both  to  the  relator  and  the  defendants  that  a 
new  election  should  be  ordered,  but  that  does  not  relieve  me 
from  the  necessity  of  determining  whether  on  either  of  the 
exceptions  taken  the  election  was  illegal,  and,  as  I think  it 
was  not,  I can  only  give  my  judgment  in  favor  of  the  defen- 
dants, and  I do  not  see  why  the  relator  should  not  pay  costs. 
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In  THE  MATTER  OF  ARBITRATION  BETWEEN  THE  GREAT  WEST- 
ERN Railway  Company  and  Jean  Baptiste  Laderonte. 

Award — Finality. 

Arbitrators  appointed  to  determine  the  value  of  certain  land  required  for 
the  Great  Western  Railway,  and  the  damages  the  owner  might  sustain 
thereby,  awarded  that  the  company  should  pay  £50  per  acre  for  the 
land,  £31  5s.  for  damages  to  the  said  land,  and  £13  15s.  for  other  dam- 
ages. It  was  admitted  that  damages  to  the  land  were  claimed  at  the 
arbitration. 

Held,  that  the  award  was  bad,  not  being  final  on  the  matters  submitted. 

[Practice  Court,  H.  T.  16  Vic.] 

A rule  nisi  was  granted,  on  motion  of  Mr.  Galt,  on  behalf 
of  the  company,  to  set  aside  the  award  made  between  the 
parties,  on  the  grounds — 1st.  That  the  arbitrators  awarded 
the  value  of  the  land  taken  by  the  company,  and  also  dam- 
ages in  respect  of  the  same  land.  2 ndly.  That  the  arbitra- 
tors awarded  further  damages,  without  shewing  to  whom, 
in  what  way  they  arose,  or  how  they  were  attributable  to 
the  company.  8 dly.  That  damages  do  not  appear  to  have 
arisen  in  the  course  of  any  of  the  matters  referred. 

Articles  of  agreement  were  produced  between  the  company 
and  Laderonte,  which  recited  as  follows  : “ Whereas  the 

said  company  have  located  their  line  of  road  so  as  to  run 
across  a portion  of  the  lands  of  the  said  party  of  the  second 
part,  and  disputes  and  differences  exist  between  them  as  to 
the  value  of  the  land  required  by  the  said  company  for  the 
use  of  the  said  railroad,  and  also  the  damage  the  said  party 
of  the  second  part  may  sustain  thereby.  Now  these  presents 
witness, that  all  disputes  and  differences  which  exist  between 
the  said  parties  shall  be  referred  to  the  arbitration  of  Joseph 
Woods,  Dominic  Langlois,  and  such  other  person  as  they 
shall  name,  according  to  the  act  of  parliament  in  that 
behalf,  or  any  two  of  them,  being  a majority  thereof.”  It 
was  agreed  that  the  submission  should  be  made  a rule  of 
court,  &c.,  and  a rule  had  issued  for  that  purpose. 

The  award  sought  tobe  impeached  recited  the  appointment 
of  Cyril  Junisse  as  a third  arbitrator,  and  Langlois  and 
Junisse  published  their  award  as  follows:  “We  do  award  that 
the  said  Great  Western  Railway  Company  do  pay  or  cause  to 
be  paid  to  the  said  Laderonte  the  sum  of  fifty  pounds  for 
every  acre  of  the  land  required',  as  hereinafter  mentioned, 
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and  a proportion  thereof  for  a greater  or  less  quantity — the 
sum  of  thirty-one  pounds  five  shillings  for  damages  to  the 
said  land , and  the  sum  of  thirteen  pounds  fifteen  shillings 
for  other  damages,  being  in  full  for  all  damages  done  and 
all  land  required  by  the  said  company  for  the  uses  of  the 
said  railroad  ; the  said  sum  to  be  paid  by  the  said  company 
to  the  said  Laderonte  on  or  before  three  months  from  the 
date  hereof,  on  his  granting  a proper  and  sufficient  deed 
for  the  said  lands.  The  said  lands  required  by  the  said 
company  may  be  better  known  as  being  composed  of  part 
of  lot  number  141,  in  the  first  concession  of  the  township 
of  Sandwich,  one  acre  and  seventy-eight  hundredths  of  an 
acre,  as  the  same  is  laid  down  on  a plan  of  the  survey  of 
the  said  railroad  as  it  runs  through  the  said  township  of 
Sandwich,  deposited  or  to  be  deposited  in  the  register 
office  of  the  county  of  Essex  aforesaid. 

Mr.  Galt,  in  the  argument,  admitted  the  award  to  be 
good  in  part ; that  is  to  say,  as  to  the  value  of  the  land  ; 
but  denied  their  liability  for  damage  to  the  said  land.  Mr. 
Cooper , in  reply,  claimed  the  value  of  the  land,  and  the 
damage  to  the  said  land , as  applying  to  adjoining  land  ; 
he  gave  up  the  claim  to  other  damages. 

The  gentlemen  concerned  proposed  to  refer  to  their 
clients,  and  to  speak  together  for  the  purpose  of  accommo- 
dating the  difference  ; but  on  the  Tuesday  week  after  term, 
they  informed  the  court  that  all  had  failed,  and  urged  that 
judgment  should  be  given. 

Sullivan,  J. — I think  the  award  as  to  the  land  taken 
may  be  good  enough  as  to  its  value,  but  then  it  evidently 
is  not  final  as  to  the  matters  submitted.  I cannot  take 
said  land  to  refer  to  other  land  ; and  with  the  admission 
that  damages  to  other  land  were  claimed,  I cannot  take 
the  award  to  be  final  on  the  matters  submitted.  I adjudge 
that  the  award  be  set  aside. 
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Miller  v.  Thompson. 

Application  to  set  off  judgments. 

A rule  to  set  off  a judgment  recovered  by  defendant  against  the  plain- 
tiff— against  the  judgment  in  this  cause,  was  discharged  with  costs, 
because  it  appeared  that  the  plaintiff  had  assigned  this  judgment  bona 
fide  to  a third  party,  and  that  the  defendant  had  notice  of  such 
assignment. 

[Practice  Court,  H.  T.  16  Vic.] 

This  was  a rule  to  shew  cause  why  the  several  judgments 
recovered  by  the  defendant  against  the  plaintiff  should  not 
be  set  off  and  Allowed  to  the  defendant  against  the  judg- 
ment recovered  by  the  plaintiff  in  this  cause ; and  why, 
upon  payment  by  the  defendant  of  whatever  might  appear 
to  be  still  due  by  him  to  the  plaintiff  after  such  set  off,  all 
further  proceedings  should  not  be  stayed. 

The  defendant’s  affidavit  set  forth,  that  on  the  20th  of 
December  last  the  plaintiff  recovered  judgment  against  him 
for  £838  9s.  7d.,  of  which  sum  £303  18s.  3 d.  was  for  dam- 
ages upon  a verdict  recovered  by  the  plaintiff  against  the 
defendant,  at  the  Toronto  assizes  held  in  October  last,  for 
the  non-performance  of  certain  promises,  &c.;  and  the  re- 
maining sum  of  £34  Is.  4 d.  for  the  plaintiff’s  costs  : that 
the  defendant  had  since  the  recovery  of  said  verdict,  on  the 
15th  of  February,  recovered  against  the  plaintiff  £284  15s. 
3d.,  for  his  damages,  costs  and  charges,  &c. : — and  that  in 
a case  in  which  the  plaintiff  impleaded  the  defendant  the 
plaintiff  became  non-suit,  and  the  defendant  recovered 
judgment  for  £26  3s.  4dL,  costs  of  his  defence : that  the 
plaintiff  was  in  a state  of  insolvency,  &c. 

The  plaintiff’s  answer  to  the  application  shewed,  by  the 
affidavit  of  Charles  B.  Hewitt,  that  on  the  23rd  of  December 
the  plaintiff  executed  to  him  (Hewitt)  amassignment  of  this 
judgment  of  the  plaintiff  against  defendant : that  the  con- 
sideration for  said  assignment  was  a debt  of  290 l,  due  by 
plaintiff  to  deponent,  and  that  the  assignment  was  bona  fide, 
and  made  to  secure  deponent  for  such  debt,  which  was  only  a 
small  part  of  what  wasowingfromtheplaintiff  to  thedeponent; 
and  at  the  time  of  the  assignment  he  was  not  aware  that  the 
defendant  had  brought  or  intended  to  bring  an  action  against 
the  plaintiff ; and  the  assignment  was  not  made  with  any 
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view  to  prevent  the  set  off  of  a cross  judgment,  or  to  pre- 
judice the  defendant ; and  the  deponent  in  December  last 
informed  the  defendant  that  he  had  an  assignment  of  the 
judgment,  who  replied  that  he  was  aware  that  said  plaintiff 
was  heavily  indebted  to  deponent,  and  that  he,  defendant, 
did  not  blame  him  for  securing  himself  as  far  as  possible. 

The  plaintiff  swore  to  the  same  effect. 

The  assignment  of  the  judgment  was  produced  and 
sworn  to. 

Sullivan,  J. — I have  looked  at  the  authorities  cited  for 
the  defendant  and  at  many  others,  and  I am  of  opinion 
that  before  I can  interpose  the  equitable  jurisdiction  of 
this  court  in  favor  of  the  defendant,  I must  see  clearly  that 
no  wrong  will  be  done  by  my  decision. 

I do  not  see  this,  and  therefore  discharge  the  rule  with 
costs,  which  I allow  because  the  defendant  is  proved  to 
have  had  notice  of  the  assignment. 


Arnold  v.  Higgins. 

Nisi  prim  record — Venire  not  amended. 

The  court  refused  to  set  aside  a record  because  the  venire  had  not  been 
in  fact  amended,  when  it  appeared  that  an  order  for  amendment  had 
been  granted  and  placed  in  the  margin  of  the  record,  and  that  the 
defendant  had  attended  at  the  trial  and  gone  into  his  defence. 

[Practice  Court,  H.  T.,  16  Vic.J 

Hallinan  moved  in  this  case  to  set  aside  the  record  for 
irregularity,  the  venire  not  having  been  actually  amended 
from  that  intended  for  the  previous  assizes.  Upon  the 
return  of  the  rule  Dempsey  shewed  for  cause  the  following 
facts  : — That  the  case  was  fully  defended  ; that  there  was 
an  order  for  the  amendment  in  the  margin  of  the  Nisi 
Prius  record  ; and  that  the  case  was  entered  by  the  defen- 
dant himself  at  the  same  assizes. 

Sullivan,  J. — In  mjr  opinion,  the  judge’s  order  being 
granted  and  placed  in  the  margin  of  the  Nisi  Prius  record, 
it  was  the  business  of  the  clerk  to  make  the  amendment,  and 
the  defendant  cannot  object  after  a full  defence.  If  the  de- 
fendant wishes  to  make  the  amendment  now  for  the  purpose 
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of  making  a correct  judgment  roll,  I shall  grant  a rule  for 
that  purpose  without  costs,  and  the  rule  nisi  to  set  aside  the 
verdict  is  discharged  without  costs. 


Jones  v.  Keid. 

Award — Costs  to  abide  event — Necessity  for  distinguishing  between  damages 
in  the  cause,  and  for  other  matters  referred,  so  as  to  ascertain  the  right  to 
costs — Rule  for  attachment,  when  returnable — Uncertainty— Costs  of  award 
determined  without  authority — Omission  of  notice  of  taxation — Aivard  sign- 
ed at  different  times  and  separately — Demand  previous  to  attachment,  bad 
as  to  part — Attachment  delayed  to  get  costs  taxed. 

Assumpsit,  “ All  matters  in  difference  in  this  cause,  and  on  the  building 
agreement  between  the  plaintiff  and  defendant,”  were  referred  to  arbi- 
tration, the  costs  of  the  cause  and  of  the  reference  to  abide  the  event. 
The  award  was  signed  by  two  of  the  arbitrators  on  the  3]  st  of  May,  and 
by  the  third  on  the  day  following  ; and  after  disposing  of  the  different 
issues  in  the  plaintiff’s  favor,  it  assessed  his  damages  on  “ account  of 
the  non-performance  by  the  defendant  of  the  promises  in  the  said  de- 
claration mentioned,  and  on  account  of  the  matters  in  difference  on 
the  building  agreement  between  the  parties,  over  and  above  the  plain- 
tiff’s costs  and  charges,  to  the  sum  of  £52  16s.  7 Jd.”:  the  costs  of  the 
reference  and  award  were  then  fixed  by  the  award  at  £20.  The  costs 
of  the  suit  were  afterwards  taxed  without  notice  to  the  defendant,  and 
a demand  made  of  the  amount  awarded,  the  costs  of  the  award  as  fixed 
by  the  arbitrators,  and  the  taxed  costs. — On  cross  motions  for  an  at- 
tachment for  non-payment,  and  to  set  aside  the  award, 

Held,  1.  That  the  rule  for  attachment  was  properly  a four  and  not  a six 
day  rule. 

2 —  That  it  was  no  objection  to  the  award  that  a gross  sum  was  given, 
without  saying  how  much  for  non-performance  of  the  promises  declared 
on,  and  how  much  for  the  differences  on  the  building  agreement ; and 
that,  as  no  verdict  had  been  taken,  the  plaintiff  was  entitled  to  full 
casts. 

3 —  That  it  was  unnecessary  to  determine  what  damages  the  defendant 
was  entitled  to  on  the  building  agreement,  or  the  amount  of  extra 
work. 

4 —  That  the  arbitrators  having  no  authority  to  determine  the  costs  of  the 
reference  or  award,  the  award  was  bad  as  to  that  part. 

5 —  That  the  omission  to  give  notice  of  taxation  was  not  a ground  for 
setting  aside  the  award,  but  for  withholding  the  attachment  until  the 
costs  could  be  revised. 

6 —  That  under  the  circumstances  of  this  case,  it  was  not  a fatal  objection 
that  the  award  had  been  signed  at  different  times,  and  when  the  arbi- 
trators were  not  all  present  together. 

7 —  That  the  demand  upon  which  the  attachment  was  moved  for,  though 
too  large  in  including  the  costs  of  the  award,  was  good  as  to  the  rest, 
each  sum  having  been  separately  demanded. 

The  rule  for  attachment  was  therefore  made  absolute,  but  the  writ  was 
ordered  to  lie  in  the  office  for  a month,  to  enable  the  defendant  to  get 
the  costs  of  the  suit  and  award  taxed,  and  make  payment. 

[Practice  Court,  E.  T.  16  Vic.] 

The  reference  made  in  this  cause  was  of  “ all  matters  in 
difference  in  this  cause,  and  on  the  building  agreement  be- 
tween the  plaintiff  and  the  defendant.”  The  cause  referred 
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was  an  action  of  assumpsit  for  work  done  and  materials  for 
the  same  provided,  for  money  lent,  money  paid,  money 
received,  and  upon  an  account  stated;  to  which  the  defendant 
pleaded  non-assumpsit,  payment  of  various  sums  in  satisfac- 
tion of  the  causes  of  action,  set  off,  and  accord  and  satisfac- 
tion. By  the  rule  of  reference  the  costs  of  the  cause  and  the 
costs  of  the  reference  were  directed  to  abide  the  event. 

The  award  bore  no  date,  but  it  was  sworn  to  have  been 
signed  by  two  of  the  arbitrators  on  the  31st  of  May,  and  by 
the  third  arbitrator  on  the  1st  of  June.  It  contained  a 
recital  of  the  rule  of  reference,  and  then  proceeded  to  award 
that  the  plaintiff  had  good  cause  of  action  against  the  defen- 
dant, and  afterwards  disposed  of  the  issues  upon  the  record 
in  the  plaintiffs  favour,  and  then  continued  thus — “and we 
do  assess  the  damages  of  the  plaintiff  on  account  of  the 
non-performance  by  the  defendant  of  the  promises  in  the 
said  declaration  mentioned,  and  on  account  of  the  matters 
in  difference  on  the  building  agreement  between  the  parties, 
over  and  above  the  plaintiffs  costs  and  charges,  to  the  sum 
of  <£56  16,9.  7 %cL. ; and  we  do  hereby  fix  and  determine  the 
amount  of  the  costs  of  the  said  reference  and  of  this  our 
award  to  be  the  sum  of  1220. ” 

The  costs  of  the  suit  were  taxed  upon  the  8th  of  June, 
without  any  notice  given  of  taxation.  The  rule  of  reference 
was  made  a rule  of  court  the  same  day,  and  upon  the  9th  of 
June  a demand  was  made  upon  the  defendant  for  the  several 
sums  of  £52  17s.  7 and  £20,  and  the  taxed  costs, 
£80  13s.  3 d.y  and  the  affidavit  stated  that  the  defendant  did 
not  pay  the  same  or  any  part  thereof.  The  plaintiff  applied 
this  term,  upon  these  materials,  for  an  attachment  against 
the  defendant  for  the  non-payment  of  the  monies  accord- 
ing to  the  award  ; and  in  opposition  to  the  application  the 
defendant  made  these  objections  : — 

1st.  That  the  rule  for  the  attachment  should  in  this  case 
have  been  a six-day  rule,  instead  of  a four-day  rule. 

2.  That  the  award  is  uncertain  in  this,  thata  gross  sum  was 
awarded  for  damages,  as  well  on  occasion  of  the  not  perform- 
ing the  promises  in  the  declaration  mentioned,  as  of  the 
matters  in  difference  on  the  building  contract ; and  that,  as 
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it  is  not  known  how  much  has  been  awarded  on  the  matters 
in  difference  in  the  cause,  it  cannot  be  ascertained  whether 
the  plaintiff  will  be  entitled  to  full  costs  or  only  county 
court  costs,  or  to  division  court  costs. 

8.  The  award  does  not  determine  on  the  defendant’s 
damages  on  the  building  contract.  It  only  determines  the 
plaintiff’s  damages  thereupon  ; and  it  is  uncertain  what 
damages  are  meant ; and  the  amount  of  extra  work  is  not 
determined  as  it  ought  to  have  been. 

4.  That  the  arbitrators  have  exceeded  their  authority  in 
having  fixed  the  amount  of  the  costs  of  the  reference  and 
award. 

5.  That  the  costs  of  the  suit  were  taxed  without  any  notice 
to  the  defendant,  and  some  items  were  improperly  allowed. 

6.  That  the  arbitrators  should  all  have  been  together  when 
the  award  was  signed. 

7.  That  a demand  for  a sum  which  the  arbitrators  had  no 
authority  to  fix  and  allow,  and  a demand  for  costs  taxed  ex 
parte,  rendered  the  demand  nugatory,  and  therefore  no 
attachment  could  be  awarded. 

The  defendant  had  also  moved  for  a rule  nisi  to  set  aside 
the  award  upon  the  same  grounds,  in  so  far  as  they  applied 
upon  the  cross  motion  for  that  purpose. 

Burns,  J. — With  respect  to  the  first  objection,  I find  no 
authority  for  saying  that  a rule  for  an  attachment  differs  in 
the  number  of  days  it  shall  be  made  returnable  in  from  any 
other  rule.  In  England  the  usual  practice  in  town  causes  is 
to  make  all  rules  returnable  in  four  days;  and  in  county 
causes  in  six  days ; but  in  this  country  no  such  distinction 
has  ever  been  made.  The  present  rule  is  drawn  up  in  the 
usual  way,  to  shew  cause  in  four  days  aftef  service,  and  I have 
failed  to  discover  anything  to  prove  that  practice  wrong. 

The  second  objection  is  based  upon  a fallacious  applica- 
tion of  the  principles  of  the  decisions  in  England,  in  cases 
where  the  reference  is  of  other  matters  as  well  as  the  matters 
in  difference  in  the  cause  and  where  the  costs  are  directed 
to  abide  the  event.  The  reason  why  a separate  finding  upon 
the  matters  in  difference  in  the  cause  is  required, isby  reason 
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of  the  graduatedscaleupon  which  the  costsare  taxed:  the  scale 
for  the  allowance  of  costs  applies  as  well  to  cases  of  reference 
as  other  cases,  and  whether  a verdict  be  taken  or  not;  and 
hence  the  necessity  for  the  damages  which  are  to  be  awarded 
for  the  matters  in  difference  appearing  separate  from  the 
damages  awarded  for  the  other  matters  referred.  Previous  to 
this  provision  respecting  costs,  it  was  no  objection  to  an  award 
that  a gross  sum  was  awarded  upon  all  the  matters  in  differ- 
ence, provided  it  could  be  gathered  from  the  award  that  the 
cause  itself  was  finally  disposed  of  either  one  way  or  the 
other.  The  question  now  raised  in  the  case  before  me  is, 
how  far  the  English  decisions  areapplicabletoourlawrespect- 
ing  the  mode  of  taxing  costs.  It  is  contended  that  because 
it  is  uncertain  how  much  of  the  £52  16s.  l\d.  mayhavebeen 
awarded  for  damages  upon  the  matters  in  difference  in  the 
cause,  the  master  cannot  tell  whether  the  plaintiff  should  be 
allowed  county  court  costs,  or  whether  under  the  provisions 
of  the  Division  Court  Act  there  might  be  only  division  court 
costs  allowed.  If  a verdict  had  been  taken  on  the  matters  in 
the  cause,  and  a general  reference  of  other  matters  included 
with  those  in  the  cause  had  taken  place,  I am  not  prepared  to 
say  but  that  there  might  be  found  something  in  the  objection  ; 
because,  if  the  costs  are  to  abide  the  event,  then,  according 
to  the  amount  to  which  the  arbitrators  should  reduce  the 
verdict,  so  would  the  master,  without  a judge’s  certificate, 
allow  in  the  way  of  costs  ; that  is,  if  within  the  jurisdiction  of 
the  county  court,  then  only  county  court  costs,  and  if 
within  the  jurisdiction  of  the  division  court,  without  such  a 
certificate,  then  no  more  than  division  court  costs. 

This  distinction  respecting  the  mode  of  taxing  costs,  and 
the  inapplicability  of  the  English  cases  was  pointed  out  by 
me  in  the  case  of  Brick  v.  Ford,  in  Hilary  term,  1850,  (not 
reported) ; and  again  in  Williams  v.  Squair  (10  U.  C.  R.  24). 
In  Brick  v.  Ford  no  verdict  was  taken,  and  the  reference  was 
of  all  matters  in  difference  as  well  as  of  the  matters  in  the 
cause,  and  the  award  was  for  £15  5s.  9 d. 

In  that  case  I held  it  wap  no  ground  for  setting  aside  the 
award,  thougn perhaps  there  might  be  reason  for  questioning 
the  amount  of  costs  to  be  taxed.  The  question  as  to  the 
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validity  of  the  award  in  disposing  of  the  costs  which  are  to 
abide  the  event,  would  properly  [arise  when  the  amount 
awarded  should  exceed  the  jurisdiction  of  the  county  court. 
The  question  as  regards  the  effect  of  the  Division  Court  Act 
was  not  raised  in  that  case.  The  same  reason  given  in  Brick 
v.  Ford  will  apply  to  the  present  case.  The  amount  awarded, 
£52  16s.  7 id.,  is  within  the  jurisdiction  of  the  county  court ; 
for  though  the  declaration  is  upon  an  open  transaction,  yet 
the  proof  might  have  been  that  the  amount  was  ascertained  by 
the  signature  of  the  defendant,  for  in  such  case  the  jurisdic- 
tion reaches  £100.  But,  without  resting  upon  that  view  of 
the  matter,  and  as  the  question  is  raised  here  respecting  the 
effect  of  the  Division  Court  Act,  I shall  proceed  to  express 
my  opinion  upon  the  point  raised  in  the  argument.  The  59th 
section  of  8 Vic.,  ch.  18,  which  directs  that  in  any  suit 
brought  in  the  superior  court,  which  suit  may  be  of  the  pro- 
per competence  of  the  county  court,  no  more  costs  shall  be 
taxed  than  would  have  been  incurred  in  the  county  court  f 
apply  only  to  cases  which  have  been  tried  and  where  a verdict 
has  been  rendered.  The  present  case  not  coming  within  that 
provision,  the  master  could  not  apply  the  effect  of  that  act 
to  the  case,  whatever  the  amount  awarded  might  have  been. 
The  only  other  provision  respecting  county  court  costs  is  the 
rule  of  court,  11  Geo.  IV.,  which  orders  that  in  any  action  of 
the  proper  competence  of  the  county  court  in  which  final 
judgment  shall  be  obtained  without  a trial,  the  master  shall 
tax  no  more  than  county  court  costs, unless  specially  author- 
ized by  the  order  of  the  court  or  of  a j udge  in  vacation.  This 
rule  can  only  apply  to  cases  where  final  judgment  is  entered 
up, and  in  the  present  case  there  can  be  no  judgment  entered, 
for  the  plaintiff’s  only  remedy  is  upon  the  award.  There  is 
nothing  therefore,  so  far  as  the  act  of  parliament  or  the  rule 
of  court  extends,  to  prevent  the  plaintiff  having  the  full  costs 
of  suit, as  between  county  court  costs  and  costs  of  thesuperior 
court.  But  if  the  rule  of  court  could  be  construed  to  extend 
to  awards,  and  they  could  be  construed  for  the  purpose  of 
taxing  costs  as  having  the  effect  of  a judgment,  then  it  would 
only  prove  that  the  view  I took  of  the  case  of  Brick  v.  Ford 
was  correct,  and  would  apply  also  to  this  case  : namely,  that 


252 


PRACTICE  REPORTS. 


it  is  not  a ground  for  setting  aside  the  award,  where  the 
amount  is  within  the  jurisdiction  of  the  county  court,  but 
would  only  be  a question  of  costs,  whether  the  master  should 
or  not  tax  full  costs  without  a certificate.  The  78th  section 
of  13  & 14  Vic.,  ch.  53,  which  deprives  a plaintiff  of  more 
than  division  court  costs,  only  applies  to  cases  tried,  and 
has  no  bearing  upon  the  present  case.  So  far  as  decisions 
in  our  own  courts  affect  the  question,  I have  been  only  able 
to  discover  the  following  : — Long  v.  Hall  (Tay.  286)  decided 
that  a plaintiff  is  not  deprived  of  costs  upon  a reference, 
where  the  damages  awarded  are  within  the  jurisdiction  of  the 
District  Court;  in  this  decision  I fully  agree.  In  Elmore  v. 
Colman  (M.T.  6 Wm.  IV.),  it  was  held  that  a court  or  a judge 
might  grant  a,n  order  for  full  costs,  where  the  cause  was  re- 
ferred at  Nisi  Prius,  and  the  amount  awarded  was  within  the 
jurisdiction  of  the  district  court  under  the  rule  of  11  Geo.  IV. 
What  the  facts  of  the  case  were,  I have  been  unable  to  learn. 
If  it  was  an  award  upon  which  the  plaintiff  was  entering  up 
final  judgment,  then  the  master  would  refuse  to  tax  full  costs 
without  a certificate  ; and  I have  no  doubt  it  would  be  com- 
petent for  the  court  or  a judge  to  grant  an  order  for  full 
costs  if  a proper  case  were  made  for  so  doing.  Whether  the 
case  was  dealt  with  as  being  one  where,  upon  proceedings 
upon  the  award  without  final  judgment  being  entered,  the 
rule  of  11  Geo.  IV.  would  deprive  the  plaintiff  of  costs,  does 
not  appear.  I do  not  think  it  could  be  ; for  when  parties 
withdraw  the  cause  from  the  court,  the  court  has  no  means 
of  judging  what  the  amount  of  the  accounts  upon  either  side 
might  be.  If  a verdict  be  taken,  then  the  court  has  still  the 
control  of  the  cause  by  means  of  that,  and  can  deal  with  the 
question  of  costs.  In  the  case  of  Stratford  v.  Sherwood  (T. 
T.  6 & 7 Wm.  IV.)  a verdict  was  taken  subject  to  a refer- 
ence, and  the  arbitrators  awarded  £10  ; a suggestion  to 
deprive  the  plaintiff  of  costs  was  refused.  After  the  fullest 
consideration  I can  bestow  upon  the  matter,  I am  of  opinion 
that  not  only  is  the  gross  sum  awarded  in  this  case  no  ground 
for  setting  aside  the  award,  but  that,  as  no  verdict  was  taken, 
and  no  final  judgment  can  be  entered  upon  the  award 
itself,  the  plaintiff  is  entitled  to  tax  full  costs. 
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There  is  nothing  in  the  third  objection.  The  award  in  the 
plaintiff  s favor  completely  disposes  of  the  question  as  to  any 
damages  which  the  defendant  might  have  been  entitled  to 
on  the  building  contract.  The  defendant’s  affidavit  shews 
that  it  was  brought  to  the  notice  of  the  arbitrators,  and  the 
award  is  final  enough  without  specifying  that.  The  plaintiff 
could  never  sue  again  for  extra  work  or  other  work  upon  the 
contract;  neither  could  the  defendant,  after  this  reference  of 
all  matters  in  difference  on  the  building  agreement  between 
the  plaintiff  and  the  defendant,  sue  for  any  damages. 

The  fourth  objection  isgoodto  that  part  of  the  award.  The 
costs  of  the  reference  and  of  the  award  were  not  placed  in  the 
power  of  the  arbitrators,  but  were  directed  to  abide  the  event 
of  the  award.  In  such  cases  the  arbitrators  have  no  power 
to  fix  their  own  remuneration  in  the  award.  As  to  those 
costs. the  award  should  have  been  silent,  and  thus  have  left 
them  to  be  taxed  by  the  proper  officer.  If  arbitrators  deter- 
mine to  fix  their  own  remuneration  in  cases  where  the 
discretion  is  notgiven  to  them  by  the  reference,  they  may  do 
so  ; but  then  their  course  is  not  to  say  so  in  the  award ; 
they  should  retain  the  award  in  their  own  hands  until  the  re- 
muneration be  paid,  which  may  be  done  by  either  party 
desiring  to  have  the  award  or  know  what  it  is.  In  this  case 
the  Master  must  tax  the  costs  of  the  reference  and  the  award. 

The  fifth  objection  is  not  available  for  the  purpose  of 
setting  aside  the  award,  or  for  withholding  the  attachment 
longer  than  until  the  costs  can  be  reviewed.  The  only 
consequence  of  omitting  to  give  notice  of  taxation  is  to 
refer  it  to  the  Master  to  re-tax  the  costs  ; and  if  there  be  a 
reduction  of  the  amount,  then  the  party  whose  costs  are 
taxed  shall  pay  the  costs  of  the  rule. 

The  sixth  objection  is  one  which  engaged  the  attention  of 
the  court  in  the  case  of  Williams  v.  Squair,  already  referred 
to.  From  the  affidavit  of  the  defendant,  it  appears  that  what 
the  award  should  be  had  been  settled  and  determined  upon 
by  all  the  arbitrators  before  the  award  was  signed  by  the  two, 
and  the  person  who  witnessed  these  signatures  carried  it  to 
the  third  arbitrator  the  next  morning  for  his  signature.  No 
doubt  it  is  a proper  and  wholesome  rule  to  uphold,  that  the 
VOL.  i.  prac. — s. 


254 


PRACTICE  REPORTS. 


award  should  be  signed  by  the  arbitrators  in  the  presence 
of  each  other  ; and  if  there  were  the  slightest  reason  for 
supposing  that  anything  respecting  the  investigating  the 
matters,  or  fixing  and  settling  the  amount  to  be  awarded,  or 
that  indeed  anything  yet  remained  to  be  done  beyond  the 
mere  signing,  the  award  would  not  be  enforced  by  attach- 
ment if  made  and  signed  when  not  all  together.  The  danger 
to  be  guarded  against  is,  that  it  should  not  be  left  in  a posi- 
tion to  be  said  there  may  be  a mere  adopting  of  an  expressed 
view  of  the  case  by  another  arbitrator  at  a different  time  and 
place.  The  parties  are  entitled  to  the  judgment  of  each 
arbitrator,  and  that  judgment  should  without  doubt  be 
expressed  when  the  arbitrators  are  all  together ; but  the 
reducing  of  the  judgment  to  writing  and  the  signatures  need 
not  be  done  while  they  remain  together,  as  the  court  had 
occasion  to  say  in  Williams  v.  Squair. 

The  seventh  objection  applies  to  the  effect  of  the  demand 
which  is  sworn  to  have  been  made.  The  demand,  no  doubt, 
was  too  large;  that  is,  in  demanding  the  payment  of  the  sum 
of  £20  costs  of  the  reference  and  award,  in  addition  to  the 
others.  The  demand,  however,  was  made,  as  sworn  to,  of 
the  sums  separately;  and  though  some  of  the  sums  demanded 
cannot  be  enforced,  yet  the  demand  may  stand  as  to  the 
residue. — Hemsworth  v.  Brian  (1  C.  B.  131),  Smith  v. 
Reeves  (5  Dowl.  513). 

The  result  is  that  the  rule  for  an  attachment  must  be 
made  absolute  for  the  amount  awarded, £52  16s.  7jd. ; and 
there  will  be  no  rule  to  set  aside  the  award. 

In  order,  however,  that  the  defendant  may  not  be  har- 
assed by  another  proceeding  upon  the  award,  I direct  the 
attachment  to  lie  in  the  office  one  month,  and  in  the  mean- 
time that  the  Master  shall  r e-tax  the  costs  of  the  suit  accord- 
ing to  the  practice  of  the  court,  and  shall  also  tax  the  costs 
of  the  reference  and  award  ; and  if  the  defendant  shall  pay 
the  amount  so  taxed,  with  the  amount  awarded,  within 
the  month,  then  the  attachment  shall  not  issue — otherwise, 
at  the  end  of  the  month,  the  attachment  may  go. 
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Huff  v.  Cameron  et  al. 

Second  application,  time  for  making,  when  first  has  lapsed — Cognovit  signed 
by  one  partner  for  the  firm. 

Where  a rule  to  set  aside  a judgment  was  enlarged  from  Practice  Court 
to  a day  after  term  in  Chambers,  to  afford  an  opportunity  of  correct- 
ing a defect  in  the  service,  and  was  not  then  disposed  of,  as  the  service 
could  not  be  completed  in  time. — Held,  that  the  defendant  might  apply 
again  in  the  following  term. 

One  partner  cannot  sign  a cognovit  for  the  firm,  without  special  author- 
ity ; a judgment  entered  on  such  cognovit  was  therefore  set  aside. 

[Practice  Court,  H.  T.,  18  Vic.] 

This  was  an  application  to  set  aside  a judgment  signed  on 
confession.  The  facts  of  the  case  appeared  to  be  as  follow  : 

The  defendants,  Cameron  and  Milligan,  had  been  in  part- 
nership; and  having  become  involved, the  defendant  Milligan, 
on  the  15th  of  September,  1854,  gave  the  plaintiff  a confes- 
sion of  judgment,  signed  in  the  partnership  name,  thus, 
“ Cameron  & Milligan,”  for  a partnership  debt.  Judgment 
was  entered  up  and  execution  issued  thereon.  On  the  25th 
of  September  the  defendant  Cameron  applied  to  a judge  in 
Chambers  to  stay  all  proceedings  till  Michaelmas  Term,  to 
give  him  an  opportunity  of  moving  to  set  aside  the  judgment; 
and  an  order  to  that  effect  was  made  on  the  6th  of  October. 
During  Michaelmas  Term  a rule  nisi  was  obtained  to  set 
aside  the  judgment  and  all  proceedings,  on  the  ground  that 
the  defendant  Milligan  had  no  authority  to  give  a confession 
of  judgment  inthenameofthepartnership,andthatthedefen_ 
dant  moving  against  the  proceedings  had  never  sanctioned  his 
partner’s  act.  That  rule  came  on  to  be  heard  on  the  last 
day  of  the  term,  when  the  plaintiff  objected  that  it  should 
have  been  served  upon  the  other  defendant, as  well  as  himself. 
The  learned  judge  presiding  then  enlarged  the  rule  to  be 
heard  on  the  Saturday  after  term  in  Chambers,  so  as  to 
enable  it  to  be  served.  For  some  reason  that  service 
could  not  be  effected  in  time,  and  the  rule  was  never  disposed 
of.  During  this  term  another  rule  nisi  was  obtained  by  the 
defendant  Cameron,  to  which  Mr.  Read  shewed  cause. 

For  the  plaintiff  it  was  contended  that  the  application  was 
too  late*  and  being  the  second  application  for  the  same  thing 
ought  notto  beallowed;  but  if  it  could  be  sustained,  then  the 
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court  would  only  set  aside  the  proceedings  quoad  Cameron,, 
leaving  the  judgment  in  force  against  the  parties  who  do 
not  object. 

Burns,  J. — If  the  former  rule  had  been  disposed  of  by  the 
court,  or  the  judge  in  Chambers,  then  there  might  be  some- 
force  in  the  plaintiff’s  objection,  but  it  never  was  disposed  of. 
The  rule  was  enlarged  to  be  heard  before  the  judge  in  Cham- 
bers,rather  than  create  delay  and  incur  expense  by  enlarging 
it  to  this  term.  The  parties  could  not  get  it  disposed  of  in 
Chambers,  and  the  defendant  is  therefore  in  time. 

The  older  decisions  in  England  do  not  expressly, in  somany 
words,  decide  that  one  partner  has  no  authority  to  execute  a 
confession  pf  judgment,  but  they  all  tend  to  that  point.  In 
our  own  court  there  is  an  express  decision  to  that  effect — 
Holme  v.  Allan  et  al.  (Tay.  479).  In  Hambridge  v.  De  La 
Cruet  et  al,  (10  Jur.  1096),  one  defendant  had  authorised  an 
attorney  to  appear  for  him  and  his  co-partner, and  thereupon 
to  consent  to  a judge’s  order  for  payment  of  the  plaintiff’s 
demand,  but  the  court  set  aside  the  appearance  and  subse- 
quent proceedings.  In  the  argument  Wilde,  C.J.,  said  the 
court  were  so  strongly  impressed  with  the  opinion  that  one 
partner  cannot  appear  or  confess  judgment  for  another,  that 
they  would  wish  to  hear  the  other  side.  The  confession  in 
this  case  is  joint,  not  joint  and  several,  and  therefore  judg- 
ment can  only  be  entered  upon  it  against  all  or  not  at  all- 

Harris  v.  Wade  (1  Chit.  322), v.  Hobson  (1  Chit. 

814),  Jordan  v.  Earr  (2  A.  & E.  437).*  The  confession  and  all 
subsequent  proceedings  thereupon  mustbe  set  aside  with  costs. 

Grantham  v.  Powell. 

New  trial  on  payment  of  costs — When  payment  must  be  made. 

Where  a new  trial  is  granted  on  payment  of  costs,  the  party  obtaining  it 
should  proceed  with  the  taxation  and  payment,  so  as  to  enable  the  case 
to  be  tried  on  the  next  opportunity,  but  the  omission  to  do  so  will  not 
necessarily  deprive  him  of  the  benefit  of  his  rule;  and  in  this  case  it 
was  held  that  sufficient  excuse  was  shewn. 

[Practice  Court,  H.  T.,  16  Vic.] 

In  this  case,  Eccles  moved  for  a rule  nisi  to  discharge  a 
rule  granted  by  the  Court  of  Queen’s  Bench  for  a new  trial 
upon  payment  of  costs. 
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The  affidavit  of  Mr.  HenryEccles  stated  that  after  the  said 
rule  was  granted  an  appointment  to  tax  costs  was  taken  out 
and  served  on  the  part  of  defendant;  and  on  the  23th  of 
December  the  costs  were  accordingly  taxed  : that  an  assize 
was  held  at  Toronto  on  the  6th  of  January  last,  and  that  the 
costs  had  not  yet  been  paid,  and  consequently  the  plaintiff 
had  not  proceeded  to  trial ; but  on  Saturday,  the  5th  of 
February,  instant,  said  costs  were  for  the  first  time  tendered 
to  defendant,  which  tender  he  refused  to  accept, on  the  ground 
that  the  same  was  made  too  late,  and  that  said  costs  should 
have  been  paid  before  the  said  assizes. 

An  affidavit  of  Joseph  Thomas  Kerby  shewed  that  the 
defendant’s  attorney’s  agent  attended  and  went  into  the  tax- 
ation of  the  costs  : that  some  difficulty  arose  with  regard  to 
the  counsel  fees,  and  the  taxation  Was  postponed  to  enable  the 
plaintiffs  attorney  to  apply  to  the  judge  who  tried  the  cause; 
that  owing  to  some  difference  that  then  arose,  the  plaintiff’s 
attorney  refused  to  go  on  with  the  taxation,  and  therefore  an 
attempt  was  made  at  once  to  get  out  an  appointment  from  the 
master,  when  it  was  found  that  the  rule  for  a new  trial  had 
been  sent  to  Niagara  to  the  defendant’s  attorney  : 'that  the 
rule  was  sent  for,  and  on  its  being  received  an  appointment 
upon  it  was  at  once  got  from  the  master,  and  served  upon  the 
plaintiff’s  attorney,  and  the  taxation  was  completed  on  the 
28th  of  December  : that  the  defendant  and  his  attorney  lived 
at  Niagara,  so  that  a little  time  elapsed  before  the  costs  could 
have  been  sent,  and  there  w7as  scarcely, if  at  all,  time  for  notice 
of  trial  to  be  given  ; that  no  allocatur  of  costs  was  taken  out  or 
demand  of  costs  made.  The  defendant  then  stated  the  tender 
and  refusal  as  before. 


Sullivan,  J. — I have  no  doubt  but  that  it  was  the  defend- 
ant’s business  to  proceed  with  the  taxation  of  costs  and  with 
the  payment  thereof,  so  as  not  to  cause  delay  to  the  plaintiff 
in  proceeding  to  trial  on  the  next  opportunity — Proudfoot  v. 
Holden  (1  Chamb.  Eep.  23) ; but  in  this  case  there  was 
no  intentional  delay,  and  scarcely  any  neglect ; and  I cannot 
find  that  under  such  circumstances  the  court  will  deprive  a 
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party  of  the  benefit  of  a rule  for  a new  trial,  upon  the  naked 
fact  that  the  costs  were  not  paid  in  sufficient  time  to  give  the 
plaintiff  an  opportunity  to  proceed  to  trial  at  the  next  assizes. 

A good  deal  was  said  in  the  argument  which  does  not 
appear  on  affidavit.  On  the  one  hand  it  was  said  for  the 
defendant,  that  the  plaintiff  never  can  go  to  trial  with  any 
hope  of  success,  in  consequence  of  the  present  statute  requir- 
ing a promise  in  writing  to  take  a case  out  of  the  Statute  of 
Limitations.  On  the  other  side  the  fact  is  admitted;  but  this 
is  urged  as  a reason  why  the  defendant  should  not,  by  permit- 
ting the  payment  of  costs  now,  be  allowed  to  stand  upon  an 
inequitable  defence  arising  out  of  a law  which  has  in  many 
cases,  and  in  this  especially,  an  injurious  ex  post  facto  opera- 
tion. I have  nothing  to  do  with  the  benefits  or  injuries 
conferred  or  inflicted  by  the  statute;  but  1 can  easily  see  that 
the  mere  non-payment  of  costs,  and  the  consequent  want  of 
opportunity  to  proceed  to  trial,  is  not  the  real  point  either  at 
the  bottom  of  this  motion  or  of  the  cause  shewn ; and  I think  I 
shall  exercise  a sound  discretion  in  discharging  the  rule  with- 
out costs,  provided  the  costs  already  taxed  be  paid  by  this  day 
fortnight.  I should  have  directed  the  defendant  to  pay  the 
costs  of  this  application,  only  that  he  tendered  the  costs  and 
they  were  refused  before  this  application. 


McMurrich  v.  Thompson. 

Execution — Second  writ  issued  for  the  whole  after  return  day  of  the  first  writt 
on  which  part  had  been  made. 

A writ  of  Fi.  Fa.  having  been  issued,  the  plaintiff,  after  the  return  day, 
but  before  the  return,  took  out  a second  writ  for  the  full  amount,  directed 
to  another  sheriff.  The  first  writ  was  afterwards  returned,  £10  levied, 
and  goods  on  hand  for  the  residue,  and  a ven.  ex.  issued  upon  it. 

Held,  that  the  plaintiff  should  have  procured  a return  of  the  first  before 
issuing  the  second  writ,  and  should  have  issued  it  only  for  the  residue  ; 
and  that  the  fact  of  the  indorsement  on  the  second  writ  having  been 
lessened,  could  not  cure  the  irregularity. 

[Practice  Court,  H.  T.,  16  Vic.] 

A judgment  in  this  case  was  recovered  by  the  plaintiff  in 
the  year  1851, on  which  a Fi,  Fa.  issued, directed  to  the  sheriff 
of  York,  &c.,  returnable  on  the  last  day  of  March.  The  writ 
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was  not  actually  returned  on  the  return  day,  but  it  was 
returned  on  the  25th  of  June,  1852,  £10  levied,  and  goods  on 
hand  to  the  amount  of  the  writ. 

After  the  return  day  of  the  first  writ,  in  January  1852,  a 
writ  of  Fi.  Fa.  was  taken  out,  directed  to  the  sheriff  of 
Simcoe,  not  noticing  the  previous  writ  or  the  levy  thereupon; 
and  a venditioni  exponas  upon  the  first  writ  was  issued  to 
the  sheriff  of  York,  which  was  not  returned  at  the  time  of  this 
application. 

Sullivan,  J. — It  seems  to  me  clear  that,  although  testa- 
tum writs  of  Fi.  Fa.  are  not  necessary,  yet  that  when  a Fi.  Fa. 
has  been  issued,  and  a levy  of  money  made  upon  it, the  plain- 
tiff is  only  entitled  to  a Fi.  Fa.  for  the  residue,  and  that  the 
return,  whenever  made, [relates  to  the  return  day.  I think 
that  a writ  of  Fi.  Fa.  having[issued,  and  being  returnable,  the 
plaintiff  should  have  procured  areturn  before  issuing  another 
writ,  and  should  issue  his  writ  only  for  the  residue,  in  case 
money  had  been  made.  * It  is  intolerable  that  after  having 
satisfied  a portion  of  the  summon tained  in  an  execution,  the 
defendant  should  be  liable  to  have  his  goods  again  seized  for 
the  full  amount. 

It  is  said  that  in  this]case  the  plaintiff’s  attorney  lessened 
the  sum  in  the  indorsement  to  levy  on  the  second  Fi.  Fa. ; 
but  this  does  not  get  over  the  irregularity  of  issuing  the 
second  writ  for  the  full^amount,  and  after  the  first  writ  was 
returnable. 


Eule  absolute,  with  costs. 
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White  et  al.  y.  Brown. 

Judgment  as  in  case  of  non-suit. 

A cause  having  been  called  on  for  trial,  the  parties  not  being  ready,  was 
placed  at  the  foot  of  the  docket.  Several  other  cases  were  similarly  treat- 
ed at  the  same  time,  the  learned  judge  stating  that  if  they  were  not  after- 
wards disposed  of  for  want  of  time  they  should  not  be  made  remanets. — 
A rule  having  been  obtained  for  judgment  as  in  case  of  non-suit, 

Held , that  such  rule  could  be  discharged  only  on  the  peremptory  under- 
taking, and  on  payment  of  costs. 

[Practice  Court,  T.  T.,  18  Vic.] 

Motion  for  judgment  as  in  case  of  non-suit,  for  not  pro- 
ceeding to  trial  pursuant  to  notice. 

M.  C.  Cameron  moved  to  discharge  the  rule  on  entering 
into  the  peremptory  undertaking,  and  filed  the  affidavit  of  the 
plaintiffs’  attorney,  in  which  he  stated  that  the  case  had  been 
twice  taken  clown  for  trial,  the  first  time  at  the  Hamilton  fall 
assizes  for  1853,  when  the  trial  wasputoff  onthe  application  of 
the  defendant,  onthegroundof  theabsenceof  a necessary  wit- 
ness: that  the  plaintiffs  were  then  ready  and  desirous  to  go  to 
trial,  and  resisted  the  application : that  he  believed  the  defen- 
dantgot  the  postponement  mainly  to  enable  him  toamendliis 
proceedings,  which  he  afterwards  did  in  the  ensuing  vacation: 
that  the  cause  wTas  again  entered  for  trial  at  the  last  spring 
assizesheldat  Hamilton, and  numbered  14  onthedocket:  that 
the  learned  judge  (Barns,  J.)  who  presided  at  those  assizes 
directed  the  suit,  with  several  others  which  stood  before  it, 
to  the  number  of  seven  or  eight,  to  be  placed  at  one  time  at 
the  foot  of  the  docket,  there  to  stand  in  the  same  order  for 
trial  as  they  had  stood  above  : that  this  was  in  consequence 
of  the  parties  in  the  causes  preceding  this  not  being  prepared 
to  proceed,  it  being  the  first  or  second  day  of  the  assizes : that 
the  counsel  of  both  parties  in  this  cause  were  present,  Con- 
nor, Q.  C.,  being  retained  on  behalf  of  the  plaintiff,  but 
that  he,  the  attorney,  was  accidentally  absent,  but  was  then 
prepared  to  go  on  with  the  case  for  the  plaintiffs,  unless  he 
had  been  taken  by  surprise  by  the  putting  to  the  foot  of  the 
docket  so  large  a number  of  cases  as  then  took  place.  He 
then  stated  an  offer  to  arbitrate  on  behalf  of  the  defendant, 
which  he  declined,  and  a similar  offer  on  his  part,  when  he 
found  it  probable  that  the  case  would  not  be  tried  at  that 
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assizes,  which  was  declined  by  the  defendant : that  all 
the  causes  put  to  the  foot  of  the  docket  before  this  were  dis- 
posed of  at  the  said  assizes,  with  one  or  two  exceptions  : that 
this  cause  was  not  so  disposed  of  solely  on  account  of  the 
press  of  business  at  the  said  assizes,  the  time  limited  for  hold- 
ing the  same  having  expired  before  it  could  be  again  brought 
on  : that  the  plaintiffs  were  in  readiness  with  their  witnesses 
to  proceed  with  the  cause,  up  to  the  closing  of  the  assizes. 

Richards,  J. — That  the  presiding  judge  must  have  control 
of  the  docket  at  the  assizes,  seems  now  to  be  well  settled ; and 
whenever  a record  is  entered  and  placed  on  the  docket,  the 
parties  must  be  prepared  to  try  the  cause  whenever  it  is  called 
on  by  the  judge  in  his  discretion.  It  can  therefore  be  no 
excuse  to  a plaintiff  for  not  proceeding  when  a case  is  called 
on,  that  other  causes  before  it  have  been  struck  off  the 
docket ; or  that,  in  consequence  of  the  temporary  absence  of 
the  attorney,  it  was  put  at  the  foot  of  the  docket  or  struck  off. 
In  Allott  v.  Bearcroft  (4  D.  & L.  327)  it  was  held  that  the 
defendant  was  entitled  to  move  for  judgment  as  in  case  of  a 
non-suit,  although  the  cause  was  struck  out  of  the  list  in  con- 
sequence of  neither  plaintiff  nor  defendant  being  present.  It 
is  true  when  there  is  not  time  to  try  a cause  in  consequence  of 
a press  of  business,  or  the  illness  of  the  judge,  it  is  made  a 
a remanet,and  the  defendant  will  not  be  entitled  to  judgment 
as  in  case  of  a non-suit,  although  the  plaintiff  may  have 
entered  into  a peremptory  undertaking  to  try  at  that  assizes. 
See  Lumley  v.  Dubourg  (14  M.  & W.  295),  overruling 
Petrie  v.  Cullen  (2  D.  & L.  604).  But  on  referring  to  the 
learned  judge  who  took  the  Hamilton  assizes,  I am  in- 
formed that  there  was  ample  time  to  dispose  of  all  the 
business  had  the  parties  been  ready  when  their  cases  were 
called  on,  and  that  he  intimated  to  the  gentlemen  of  the  bar 
that  he  would  call  over  all  the  cases  once, and  if  any  case  was 
not  ready  when  called  on  he  would  place  it  at  the  foot  of  the 
docket,  and  when  it  came  up  again,  if  the  parties  were  ready, 
he  would  try  it,  but  if  it  was  not  afterwards  tried  for  want  of 
time  he  would  not  consent  to  make  it  a remanet , as  it  would 
have  gone  to  the  foot  of  the  docket  by  default  of  the  party- 
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In  fact  he  viewed  the  matter  precisely  in  this  light — the  case 
was  to  be  considered  as  struck  off  unless  there  was  time  to 
try  it. 

I therefore  think  the  rule  for  judgment  as  in  case  of  a non- 
suit can  only  be  discharged  by  entering  into  the  peremptory 
undertaking,  and  on  payment  of  costs. 


KETCHUM  V.  VOLLICK. 

This  case  was  placed  at  the  foot  of  the  docket  under  the  same  circumstances, 
as  the  last,  the  plaintiff  being  unprepared  in  consequence  of  the  absence 
of  documentary  evidence. 

Held,  as  in  the  last  case. 

A.  Crooks  moved  to  discharge  a rule  for  judgment  as  in  case 
of  non-suit  in*this  cause,  and  filed  the  affidavit  of  the  plain- 
tiff’s attorney,  stating  that  the  case  was  entered  for  trial  at 
the  last  Hamilton  assizes : that  it  was  entered  low  on  the 
docketin  consequence  of  the  plaintiff  not  gettingan  exemplifi- 
cation of  a patent  from  the  crown  lands  office  : that  in  conse- 
quence of  a great  number  of  cases  before  it  having  been  put 
at  the  foot  of  the  docket,  it  was  called  on  a week  sooner  than 
it  would  have  otherwise  been ; that  the  exemplification 
had  not  then  arrived,  and  therefore  the  cause  was  not  ready 
for  trial ; that  the  defendant’s  counsel  and  attorney  did  not 
object  to  the  case  being  put  at  the  foot  of  the  docket  when  the 
plaintiff’s  counsel  applied  for  that  purpose,  and  that  it  was 
left  untried  with  two  or  three  others  in  consequence  of  the 
trial  of  a long  libel  suit. 

Richards,  J. — The  observations  made  in  the  last  case,  of 
White  et  al.  v.  Brown,  apply  equally  to  this  case.  The  former 
however,  is  really  much  stronger  for  the  plaintiff,  because 
in  that  he  was  only  preventedfrom  going  on  by  the  temporary 
absence  of  his  counsel ; but  in  this  case  the  plaintiff  was  not 
ready  to  proceed  with  his  cause  when  it  was  called  on,  because 
he  had  not  then  procured  certain  documentary  evidence 
which  he  required.  It  therefore  appears  to  me  that  the  rule 
for  judgment  as  in  case  of  a non-suit  can  only  be  discharged 
on  the  plaintiff’s  entering  into  the  peremptory  undertaking, 
and  on  payment  of  costs. 
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Arnold  et  al.  v.  Hamilton  et  al. 

Replevin — Affidavit  by  plaintiff's  agent,. not  describing  himself  as  aqent. 

In  the  affidavit  on  which  a writ  of  replevin  issued  the  deponent,  not  being 
the  plaintiff  himself,  did  not  describe  himself  as  servant  or  agent  of  the 
plaintiff,  but  used  the  words  “ now  acting  for  the  said  ” (the  plaintiff). 
Held,  that  this  alone  would  have  been  insufficient ; but  the  affidavit  in  this 
case  went  on  to  state  particularly  the  position  and  quantity  of  the  timber 
replevied,  and  other  facts  from  which  the  agency  might  be  inferred,  and 
an  application  to  set  aside  the  writ  was  therefore  refused. 

[Chambers,  29th  April,  1854.] 

Summonsissuedon  the  27thof  April, calling  on  the  plaintiff 
to  sbe-wcause  why  the  writ  of  replevin  issued  in  this  cause  and 
all  proceedings  thereon  should  not  be  set  aside, on  the  ground 
that  the  party  making  the  affidavit  on  which  the  writ  issued 
did  notdescribehimself  in  the  affidavit  as  the servantor agent 
of  the  plaintiff  (not  being  the  plaintiff  himself.) 

The  writ  was  to  replevy  a large  quantity  of  pine  logs  and 
other  timber,  and  alleged  a taking  and  unjust  detention  by 
the  defendants. 

The  affidavit  was  by  one  McNeil,  who,  without  describing 
himself  as  servant  or  agent  for  the  plaintiffs,  but  merely 
giving  his  place  of  residence  and  his  addition,  as  of  labourer, 
made  oath  that  he  was  then  acting  for  these  defendants,  who 
were  lumber  merchants  in  the  city  of  Albany,  and  owners  of 
land  in  the  township  of  Bedford,  in  this  province,  and 
engaged  in  carrying  on  the  business  of  lumber-merchants  in 
the  county  of  Leeds  : that  they  were  the  owners  of  a quantity 
of  white  pine  logs,  containing,  &c., specifying  the  quantities  of 
each  description,  and  where  they  were  lying  at  the  time  of 
makingthisaffidavit, which  timber  hesworewasof  the valueof 
four  hundred  pounds,  to  the  best  of  his  knowledge  and  belief. 
One  of  the  defendants  made  affidavit  that  he  was  acquainted 
with  the  deponent  McNeil,  and  that  “he  firmly  and  truly 
believes  that  the  said  McNeil  at  the  time  of  the  making  of  the 
said  affidavit  was  not  the  servant  or  agent  of  the  plaintiffs.” 

Bobinson,  C.  J. — The  new  Replevin  Act,  14  & 15  Yic. 
ch.  64,  sec.  2,  enacts,  that  before  any  writ  of  replevin  shall 
issue  for  the  recovery  of  any  such  goods,  &c.,  “ the  person 
claiming  the  same,  his  servant  or  agent,  shall  make  an 
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affidavit  that  such  person  claiming  as  aforesaid  is  the  owner 
of  the  property  claimed,  which  shall  be  described  in  such 
affidavit, or  thathe  is  lawfully  entitled  to  thepossession  there- 
of; and  shall  state  the  value  thereof  to  the  best  of  the  de- 
ponent’s belief.” 

I think,  if  the  affidavit  had  given  no  other  indication  of  the 
fact  of  agency  than  by  containing  the  words  “now  acting  for 
the  said,”  &c.,  it  might  not  have  been  held  a sufficient  compli- 
ance with  the  act,  because  the  deponent  may  mean  nothing 
more  by  that  than  that  the  plaintiff  had  instructed  him  to  go 
and  make  an  affidavit  of  the  facts  there  stated,  which  he  might 
well  know  although  he  had  no  connection  with  the  business 
of  the  plaintiff  as  servant  or  agent,  or  in  any  manner.  It 
would  be  literally  true  in  such  a case  that  he  was  then  “acting 
for  the  plaintiffs,”  in  making  the  affidavit  at  their  request, 
but  that  would  not  be  the  “ agency”  intended  by  the  statute. 
When  we  read  the  whole  affidavit,  however,  it  seems  to  me 
that  we  may  reasonably  take  the  deponent  to  mean  by  the 
words  used,  that  he  was  acting  for  (or  the  agent  of)  the 
plaintiffs  in  their  business  aslumber-merchants,as  he  swears 
in  positive  terms  tothefacts  stated;  the  quantity  andposition 
of  the  different  lots  of  timber  ; describes  himself  as  of  the 
township  of  Bedford,  where  the  timber  wTas  ; and  states  the 
defendants  to  be  themselves  resident  in  the  United  States. 

I am  at  least  so  doubtful  whether  this  affidavit  would  not 
be  held  sufficient  by  the  court  that  I think  it  more  proper  not 
to  give  way  to  the  objection, as  I cannot  say  I have  any  doubt 
that  the  deponent  meant  it  to  be  understood  that  he  was 
agent  for  the  plaintiff  in  the  lumber  business  spoken  of. 

As  to  the  affidavit  of  one  of  the  defendants  denying  such 
fact  of  agency,  I cannot,  I think,  entertain  it. 


Nolan  v.  Reid. 

Security  for  costs  may  be  obtained  in  an  action  of  dower. 

[Chambers.] 

Dower — The  tenant  demanded  security  for  costs,  on  the 
ground  that  the  demandant  was  resident  out  of  this  province. 
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This  was  admitted,  bat  the  application  was  resisted  on  the 
ground  that  security  for  costs  could  not  be  had  by  the 
tenant  in  an  action  of  dower. 

Burns,  J.^-On  considering  the  effect  of  our  statute  IB 
& 14  Vic.,  ch.  58,  sec.  5,  as  compared  with  the  old  law  in 
regard  to  actions  of  dower,  I think  the  tenant  is  entitled  to 
have  security  for  costs.  Formerly, if  the  husband  of  the  demand- 
ant did  not  die  seized,  she  could  have  no  costs,  because  she 
could  not  recover  damages.  In  such  a case  the  tenant, 
though  he  succeeded,  could  have  no  costs,  as  a general  rule, 
though  it  seems  to  have  been  questioned  whether  the  tenant,, 
when  he  pleaded  tout  temps  prist,  and  so  saved  himself  from 
damages,  would  not  be  entitled  to  costs.  I should  be  inclined 
to  think  he  would  be  entitled  to  costs  under  the  statute  4 
Jac.  I.,  ch.  3,  which  gave  tenants  costs  in  real  actions,  in 
cases  where  demandants  might  have  costs  in  case  they  obtain 
judgment,  if  the  demandants  are  nonsuited  or  a verdict  pass 
against  them.  It  has  been  urged  in  the  case  before  me,  that 
the  fifth  section  of  our  act  gives  demandants  costs,  and  says 
nothing  about  the  tenants.  The  statute  of  James,  however, 
comes  to  the  aid  of  tenants,  and  as  our  Dower  Act  gives  the 
demandant  costs,  it  was  unnecessary  to  make  any  new  pro- 
vision in  regard  to  tenants.  It  is  said  that  the  demandant  is 
onlyentitledto  costs  under  ourstatuteprovidedcertainthings 
are  done,  and  that  if  she  chooses  to  bring  her  action  of  dower 
without  doing  these  things,  she  would  not  be  entitled  to  costs. 
Even  under  the  law  before  our  act  there  would  be  cases  where 
the  demandant  would  be  entitled  to  costs,  and  since  the  act,, 
whether  it  gives  costs  indiscriminately  or  not,  there  maybe  a 
multitude  of  cases  where  the  demandants  would  certainly  be 
entitled  to  costs  if  they  succeeded,  and  in  such  cases  I have- 
no  doubt  they  would  be  subject  to  costs  if  defeated.  I do  not 
understand  it  to  be  a principle  in  granting  orders  for  security 
for  costs,  to  enquire  beforehand  whether  the  particular  case 
is  of  such  a nature  as  that  costs  may  or  may  not  be  awarded. 
If,  in  obtaining  the  ultimate  judgment,  it  is  a principle  of  law 
that  no  costs  are  to  be  given,  then  no  harm  is  done  by  the 
order,  save  that  it  may  be  said  to  be. an  inconvenience  to  the 
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plaintiff  or  demandant  to  give  such  security.  That  incon- 
venience arises  in  consequence  of  the  persons  seeking  the 
advantage  of  our  laws  and  the  benefits  of  the  courts  of  justice 
to  enforce  their  rights,  without  being  personally  answerable 
to  those  courts.  The  tenant  asks  to  be  put  upon  an  equal 
footing  with  the  demandant,  and  that  can  only  be  done  by 
ordering  security  for  costs,  the  effect  of  which  is,  if  given,  to 
enable  the  tenant,  if  he  succeeds,  to  recover  his  costs,  in  case 
the  demandant  would  have  costs  if  she  succeeded. 


Nolan  v.  Reid. 

Bower — What  pleas  allowed  together. 

In  dower  the  tenant  may  plead  to  the  whole  declaration  ne  unques  accouple 
and  ne  unques  seisie  que  dower,  or  non  tenure  ; or  he  may  plead  the  latter 
to  part,  and  the  two  former  to  the  residue ; but  non  tenure  to  the  whole 
cannot  be  pleaded  with  other  pleas  in  bar. 

[Practice  Court,  M.  T.,  18  Vic.] 

Dower — The  count  was  for  the  third  part  of  ten  messuages, 
ten  barns,  ten  stables,  four  gardens,  four  orchards,  five 
hundred  acres  of  land,  &c.,  &c.,  with  the  appurtenances,  in  the 
township  of  Markham. 

Pleas  1.  Ne  unques  seisie  que  dower. 

2.  Ne  unques  accouple. 

3.  Non  tenure  of  the  whole  or  of  any  part  thereof. 

The  demandant  obtained  a rule  to  shew  cause  why  thefirst, 

second  and  third  pleas,  or  some  one  or  more  of  them,  should 
not  be  struck  out,  as  being  repugnant,  and  such  as  could  not 
properly  be  pleaded  together. 

Draper,  J. — The  plea  of  non  tenure  is  not  strictly  speak- 
ing a plea  in  abatement,  for  it  does  not  give  the  demandant 
a better  writ.  It  is  rather  a dilatory  plea ; but  if  pleaded  to 
the  whole  the  writ  must  abate,  if  the  demandant  admits  the 
truth  of  the  plea,  or  on  issue  joined,  it  is  found  for  the  de- 
mandant. It  does  not  appear  to  me  that  it  can  be  joined 
with  pleas  in  bar,  when  pleaded,  as  this  is,  to  the  whole ; 
though  if  pleaded  to  part  only,  the  tenant  may  plead  in  bar 
to  the  remainder. 

It  is  said  also  that  ne  unques  seisie  que  dower,  and  ne 
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unques  accouple  cannot  be  pleaded  together.  The  reason  of 
this  is  explained  in  Lockman  v.  Nesse  (4  0.  S.  565),  and  it  is 
shewn  that  it  does  not  apply  here,  where  ne  unques  accouple 
must  be  tried  by  the  jury  as  an  issue  of  fact.  The  statute  13& 
14  Vic.,  ch.  58.  sec.  4,  favours  this  conclusion,  by  enacting 
that  when  the  “ tenant  of  the  land  shall  not  be  personally 
served  with  the  declaration,  and  the  demandant  shall  proceed 
to  the  trial  of  the  right  of  dower  in  the  land  ” (under  sec.  3), 
“the  said  demandant,  before  the  entry  of  any  verdict  in  favor 
of  such  right,  shall  prove  the  marriage,  seizin,  and  death  of 
the  husband  in  the  same  manner  as  if  the  tenant  had  pleaded 
traversing  such  marriage , seizin  and  death.” 

I am  of  opinion,  however,  that  though  the  tenant  may 
plead  these  two  pleas  together,  he  cannot  plead  with  them  a 
plea  denying  tenure  altogether,  because  if  the  latter  plea  be 
true,  then,  although  the  demandant,  on  the  two  former,  is 
entitled  to  judgment  of  seizin,  she  cannot  enter  it  against  one 
not  tenant  of  the  freehold.  He  may  plead  the  two  former 
or  the  latter,  or  he  may  plead  the  latter  to  part  and  the  two 
former  to  the  residue,  but  he  must  take  one  of  these  courses, 
or  I think  the  demandant  should  be  permitted  to  sign  judg- 
ment. Unless,  therefore,  the  tenant  takes  one  or  other  of 
these  courses  within  ten  days,  the  demandant  has  leave  to 
sign  judgment  as  by  default  for  want  of  a plea. — See  Doctr. 
Plac,  130;  2 Saund.  44  b;  Cooling  v.  The  Great  Northern 
R.  W.  Co.  (15  Q.  B.  485). 


Harper  v.  Branton. 

Contradictory  affidavits  as  to  service  of  papers — Practice. 

A rule  nisi  to  set  aside  interlocutory  judgment,  &c. , was  granted,  on  defen- 
dant’s affidavit,  stating  that  he  had  been  served  with  no  papers  since  the 
writ  of  summons,  nor  had  any  come  to  his  knowledge,  or  been  left  for  him 
at  his  house  or  place  of  business.  This  was  met  by  affidavits  swearing 
positively  to  service  of  declaration  and  notice  of  assessment,  but  not 
shewing  how  the  service  was  made. 

Held , sufficient,  and  that  the  rule  must  be  discharged  with  costs. 

[Practice  Court,  M.  T.,  18  Vic.] 

A rule  nisi  to  set  aside  the  interlocutory  judgment,  assess- 
ment of  damages,  and  all  subsequent  proceedings,  for 
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irregularity,  with  costs,  was  granted  in  this  cause,  on  an 
affidavit  of  the  defendant,  stating  that  he  had  been  served 
with  no  papers  in  the  suit  since  the  writ  of  summons,  nor 
had  any  come  to  his  knowledge,  or  been  left  for  him  at  his 
house  or  place  of  business.  This  was  met  by  affidavit  of  a 
bailiff  of  service  of  declaration,  and  another  affidavit  of  service 
of  notice  of  assessment  on  the  second  of  October,  for  the 
assizes  commencing  on  the  ninth.  It  was  objected  that  these 
two  affidavits  were  insufficient,  for  not  shewing  how  the 
service  was  made. 

Draper,  J. — I do  not  think  that  necessary,  when  the  fact 
of  service  is,  as  in  this  case,  unequivocally  sworn  to.  The 
rule  must  be  discharged  with  costs. 


Hill  v.  Hill  et  al. 

Bond — Judgment — Satisfaction. 

The  plaintiff  had  recovered  £16  13s.  4d.  as  damages  for  breach  of  the  con- 
dition of  a bond,  the  penalty  in  which  was  £500.  Judgment  had  been 
entered  for  the  debt  and  damages,  and  duly  registered.  The  defendant 
applied,  on  an  affidavit  shewing  payment  of  the  damages  and  costs,  to 
have  satisfaction  entered  and  the  certificate  removed. 

The  application  was  refused  with  costs,  as  the  plaintiff  was  entitled  to 
have  the  judgment  stand  as  a security  for  further  breaches. 

[Practice  Court,  M.  T.,  18  Vic.] 

This  action  was  brought  upon  a bond,  dated  21st  of  July, 
1851,  in  a penalty  of  £500,  conditioned,  among  other  things, 
that  the  obligors  should,  during  the  life  of  the  plaintiff,  if  she 
should  survive  her  husband,  well  and  sufficiently  keep  and 
maintain  the  plaintiff  with  meat,  drink,  clothes,  and  all  things 
necessary,  &c. 

The  plaintiff  recovered  a verdict  in  the  action,  and 
£16  18s.  4d.  damages  on  a breach  of  the  condition.  Judg- 
ment for  the  debt  and  damages  was  entered  on  the  9th  of 
December,  1853,  and  a certificate  thereof  was  duly  registered 
in  the  registry  office  of  the  county  of  Oxford  on  the  10th  of 
December,  1853,  and  execution  issued  for  the  damages  and 
costs. 

The  defendants  applied  to  have  satisfaction  acknowledged 
on  the  roll,  or  that  the  certificate  of  judgment  registered 


THOMPSON  V.  WARD. 


269 


should  be  removed,  on  the  ground  that  the  amount  of  the 
execution  had  been  satisfied.  The  application  was  founded 
upon  the  affidavit  of  Copin  Stinson,  who  swore  “ that  the 
debt  recovered  in  this  action  and  the  costs  thereof  have 
been  fully  paid  and  satisfied.” 

Draper,  J. — The  allegation  in  the  affidavits  filed,  if  con- 
fined to  the  damages  assessed  on  the  breach,  and  the  costs, 
is  not  denied  ; and  it  is  to  be  hoped  that  Stinson,  in  making 
this  affidavit,  believed  that  such  sum,  so  recovered,  was  the 
debt . Even  then  the  parties  who  obtained  that  affidavit 
with  a view  of  making  this  application  should  have  been 
more  careful,  if  they  understood  what  they  were  doing,  than 
to  permit  a man,  in  ignorance  of  the  extent  of  the  words 
used  by  him,  to  swear  as  he  has-  done. 

It  appears  clearly  enough  that  the  penalty  of  the  bond  is 
not  satisfied,  and  the  plaintiff  has  a right  to  have  the  judg- 
ment stand  as  a security  against  further  breaches. 

Upon  the  plaintiffs  acknowledging  satisfaction  for  the 
amount  levied  and  costs,  as  damages  recovered  on  the 
breach,  this  rule  will  be  discharged  with  costs,  as  the  judg- 
ment will  still  remain  as  a security;  and  the  plaintiff  has  a 
right  to  have  that  security  as  a lien  on  defendant’s  lands. 


Thompson  v.  Ward. 

Interpleader — Application  too  late. 

A writ  was  delivered  to  the  sheriff  on  the  9th  of  October,  returnable  on 
the  first  of  Michaelmas  Term  next.  A seizure  was  made  next  day,  and 
on  the  12fch  two  parties  separately  gave  notice  of  claim.  On  the  fifth 
day  of  Michaelmas  Term,  the  sheriff  applied  for  an  interpleader.  It 
appeared  in  shewing  cause,  that  on  the  15th  of  October  the  plaintiff’s 
bond  of  indemnity  had  been  sent  to  him,  which  had  never  been 
returned,  and  that  the  sheriff  made  no  objection  to  it  until  the  day 
before  this  application. 

Held,  the  delay  not  being  accounted  for,  that  the  application  was  too  late. 

[Practice  Court,  M.  T.,  18  Vic.] 

On  the  fifth  day  of  this  term,  a rule  was  granted,  on  the 
application  of  thesheriff  of  Essex,  calling  on  the  plaintiff  and 
on  Eber  Ward  the  second, and  Catherine  Lewis,  toshewcause 
why  an  interpleader  issue  should  not  be  directed  between  the 

VOL.  I.  PRAC. — T. 


270 


PRACTICE  REPORTS. 


plaintiff  and  the  said  Ward  and  Lewis,  who  claimed  certain 
goods  seized  by  the  sheriff  in  execution  in  this  cause. 

The  sheriff’s  affidavit  stated  that  the  alias  writ  of  Fi.  Fa. 
was  delivered  to  him  on  the  9th  of  October  last,  and  on  the 
next  day  he  seized  the  steamer  “E.  H.  Collins  ” under  it ; 
that  on  the  12th  of  October  he  was  served  with  a separate 
notice  of  claim  by  each  claimant : that  he  inquired  into  the 
nature  of  the  claims,  and  found  that  that  of  Eber  Ward  the 
second  was  founded  upon  a bill  of  sale  of  all  the  interest  of 
the  defendant  in  the  cause  made  to  him  by  defendant  before 
the  delivery  of  the  writ  to  the  sheriff;  and  that  of  Catherine 
A.  Lewis  was  as  holder  of  a twentieth  part  or  share: — that 
the  sheriff  thereupon  demanded  indemnity  of  the  plaintiff, 
but  no  sufficient  indemnity  or  security  had  been  given, 
though  a bond  was  tendered  to  him  on  behalf  of  the  plain- 
tiff, which  the  sheriff  considered  insufficient,  as  it  was 
executed  by  the  plaintiff  alone  : — that  the  steamer  seized 
was  unsold,  liable  to  the  execution. 

H.  Eccles , on  shewing  cause,  filed  an  affidavit  that  the 
bond  referred  to  was  sent  to  the  sheriff  by  post  on  the  15th 
of  October,  and  had  never  been  returned  : that  the  sheriff 
made  no  objection  to  it  until  the  day  before  the  application; 
that  the  Alias  Fi.  Fa.  was  returnable  on  the  first  of  this 
term,  and  that  the  plaintiff,  the  obligor  in  the  bond,  was  a 
good  and  responsible  person  to  the  amount  of  the  value  of 
the  goods  seized. 

Draper,  J. — I think  this  rule  must  be  discharged.  The 
sheriff  has  not  explained  or  accounted  for  his  delay  from 
the  10th  of  October,  when  he  received  notice  of  the  claim, 
until  the  24th  of  November,  when  this  rule  was  moved.  He 
might  have  applied  in  Chambers,  and  need  not  have  waited 
until  term,  for  anything  that  appears.  On  the  contrary,  he 
must,  from  the  affidavit  filed  in  opposition,  have  had  the 
plaintiff’s  bond  of  indemnity  in  his  possession  three  or  four 
weeks  before  he  made  the  application,  and  apparently  with- 
out making  any  objection  to  its  sufficiency. 

Rule  discharged. 
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Mullens  v.  Burke. 

Insolvent — Execution — 8 Vic.  ch.  48,  sec.  28. 

In  order  to  support  an  application  by  an  insolvent  to  set  aside  an  execu- 
tion against  him,  it  must  be  shewn  that  a levy  has  been  made  upon 
some  property  of  his  not  vested  in  the  official  assignee,  who  would 
otherwise  be  the  proper  party  to  apply. 

[Practice  Court,  M.  T.,  18  Vic.] 

A rule  nisi  that  the  writ  of  Fi.  Fa.,  the  levy,  and  proceed- 
ings under  said  writ  be  set  aside  with  costs  on  the  ground 
that  said  Fi.  Fa.  was  issued  after  the  defendant  had  ob- 
tained a final  order  for  protection  in  the  Insolvent  Court  of 
York,  Ontario  and  Peel,  and  that  the  plaintiff’s  name  was, 
and  is  mentioned  in  the  schedule  of  said  defendant,  from 
which  it  appears  that  said  plaintiff’s  whole  claim  Jn  this 
case  is  included  in  the  same,  for  which  he  is  ranked  as  a 
creditor  on  said  schedule,  was  granted  in  Easter  Term,  on 
the  following  affidavits: — 1st,  of  the  defendant;  stating 
that  in  18-19,  and  long  before  obtaining  the  final  order,  he 
gave  the  plaintiff  a cognovit  actionem , on  which  the  judgment 
in  this  cause  lias  been  entered,  since  which  he  had  had  no 
transactions  whatever  with  the  plaintiff.  That  having  been 
a trader  within  the  bankrupt  acts,  and  having  failed  before 
the  passing  thereof,  he  filed  his  petition  before  the  judge  of 
the  County  Court,  and,  on  the  4th  of  April,  1853,  obtained 
his  final  order  for  protection.  2ndly.  An  affidavit  of  the 
defendant’s  attorney,  that  he  saw  in  the  office  of  the  sheriff 
of  York,  &c.,  a writ  of  Fi.  Fa.  in  this  cause,  endorsed  to 
levy  £51  Is.  9 d.  debt,  and  interest  from  the  29th  of  August, 
1849,  and  £3  11s.  8 d.  costs,  purporting  to  have  issued  on 
the  17th  of  May,  1854  ; and  that  the  plaintiff’s  name  was 
mentioned  in  the  defendant’s  schedule,  filed  with  the 
petition  in  the  Insolvent  Court,  for  a greater  amount  than 
the  amount  of  this  execution  ; — and  he  stated,  in  another 
affidavit,  that  the  defendant’s  petition  was  filed  in  the 
County  Court  on  the  14th  of  February,  1853,  and  that 
the  same,  with  the  schedule  annexed,  remains  filed  in  the 
said  court. 

Leith  shewed  cause,  filing  affidavits  : — 1st.  That  in  the 
schedule  annexed  to  the  defendant’s  petition  in  the  Insolvent 
Court,  and  which  is  the  schedule  referred  to  in  the  affidavits 
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filed  for  defendant,  the  plaintiff  is  described  as  of  Montreal  ; 
and  the  debt  is  described  as  a sum  of  £82  9s.  2 d.,  contracted 
in  1837,  and  for  which  judgment  was  therein  said  to  have 
been  obtained  as  security  given  for  the  said  debt ; and  that 
neither  the  plaintiff  nor  the  debt  are  otherwise  described ; 
and  that  by  said  schedule  defendant  appears  to  have  been 
indebted,  at  the  time  of  filing  his  petition,  in  the  sum  of 
£1,518  16s.  2 d.  2ndly.  The  plaintiff’s  affidavit,  that,  on 
the  1st  of  May,  1838,  the  defendant  was  indebted  to  him 
in  the  sum  of  £115,  and  so  remained  indebted  until  the 
28th  of  August,  1849,  when  the  plaintiff  released  him  and 
accepted  a bond  from  him  and  one  Cosgrove,  conditioned 
to  pay  £50  as  a composition  for  the  former  debt;  and,  as 
an  additional  security,  the  defendant  and  Cosgrove  exe- 
cuted a warrant  of  attorney  to  confess  judgment  in  the 
event  of  default  in  payment  of  the  said  sum  of  £50  : that 
default  having  been  made,  the  Fi.  Fa.  in  this  cause  was 
issued : that  since  the  passing  of  the  Bankrupt  Act  of 
Upper  Canada,  and  whilst  the  same  was  in  force,  the 
defendant  continued  to  gain  his  living  by  trading  and  was 
a trader. 

Draper,  J. — I am  of  opinion  that,  but  for  one  considera- 
tion, so  much  of  this  rule  as  asks  to  set  aside  the  levy  and 
all  other  proceedings  on  the  writ  of  Fi.  Fa.  in  this  cause, 
should  be  made  absolute.  Mr.  Leith  has  contended  on 
behalf  of  the  plaintiff,  first,  that  the  28th  section  of  our 
act  8 Yic.  ch.  48  (the  same  as  sec.  21  of  the  English  stat. 
7 & 8 Yic.  ch.  96),  applies  only  to  creditors  named  in  the 
schedule;  and,  secondly,  that  though  the  plaintiff  was 
named  as  a creditor  in  this  schedule,  the  debt  was  not 
truly  and  correctly  described  and  set  forth,  and  therefore 
it  falls  within  the  decision  of  Lambert  v.  Smith  (11  C.  B. 
358),  and  Leonard  v.  Baker  (15  M.  & W.  202). 

There  is  no  doubt  that,  in  order  to  make  a plea  of  a final 
order  a good  plea  in  bar,  itshould  allege  that  the  debt  accrued 
before  the  filing  of  the  petition,  and  also  that  it  was  named 
in  the  schedule.  Phillips  v.  Pickford  (9  C.  B.  459),  and 
Stephenson  v.  Green  (11  U.  C.  K.  452),  and  the  cases  cited 
by  Mr.  Leith , shew  that,  in  order  to  sustain  such  a plea,  the 
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schedule  must  mention  the  particular  debt  or  sum  of  money 
in  bar  of  which  it  is  pleaded,  or  the  creditor  to  whom  such 
debt  is  actually  due.  But  this  is  not  a case  in  which  the 
insolvent  is  denying  a creditor’s  right  to  recover  from  him, 
on  the  ground  of  the  final  order  and  the  debt  claimed  being 
included  in  the  schedule.  The  application  is  to  set  aside  a 
levy,  as  contrary  to  the  28th  section  of  our  statute,  which 
enacts  that,  ‘‘in  all  cases  where  any  petitioner  for  protec-  - 
tion  from  process,  whose  estate  shall  have  been  vested  in 
an  assignee  or  assignees  under  the  provisions  of  this  act, 
shall  have  issued  ” (I  presume  executed , which  is  the  word 
in  the  English  statute)  “ any  warrant  of  attorney  to  con- 
fess judgment,  or  shall  have  given  any  cognovit  actionem , 
or  bill  of  sale,  whether  for  a valuable  consideration  or 
otherwise,  no  person  shall,  after  the  filing  of  the  petition 
of  such  petitioner,  avail  himself  of  any  execution  issued 
upon  any  judgment  obtained  or  to  be  obtained  upon  such 
warrant  of  attorney  or  cognovit  actionem , either  by  seizure 
or  sale  of  the  property  of  such  petitioner,  or  any  part 
thereof,  or  sale  of  such  property  theretofore  seized,  or  any 
part  thereof,  or  avail  himself  of  such  bill  of  sale  ; but  that 
any  person  or  persons  to  whom  any  sum  or  sums  of  money 
shall  be  due  in  respect  of  any  such  warrant  of  attorney  or 
cognovit  actioiiem,  or  of  such  bill  of  sale,  shall  and  may  be 
a creditor  or  creditors  for  the  same  under  this  act.”  The 
terms  used  here  plainly  indicate  that  it  is  not  necessary 
that  the  petitioner  should  have  obtained  a final  order  in 
order  to  give  effect  to  this  section,  and  it  is  not  clear  to 
me  that  the  object  was  to  benefit  the  insolvent,  but  to 
secure  a distribution  of  his  assets  among  all  his  creditors  ; 
and  therefore  I am  not  inclined  to  the  construction  that, 
to  prevent  the  operation  of  the  section,  the  creditor  who  is 
endeavouring  to  enforce  his  execution  need  be  named  in 
the  schedule  at  all.  It  is  not  necessary,  however,  to  decide 
this  point. 

I see  no  authority  to  set  aside  the  execution,  and  it  is  not 
shown  by  the  affidavits  that  there  has  been  any  levy  or  pro- 
ceedings under  it.  In  order  to  justify  an  application  by  the 
insolvent,  it  should,  I think,  be  made  to  appear  that  a levy 
has  been  made  upon  some  property  of  his,  not  vested  in  the 
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official  assignee  under  sections  8 or  9 of  our  act;  otherwise 
I do  not  perceive  that  he  is  the  proper  party  to  make  this 
application,  which  should  be  made,  if  necessary,  by  the 
official  assignee,  who  alone  can  maintain  suits  in  respect 
$o  the  insolvent’s  estate,  effects  and  credits,  vested  by  the 
final  order. 

I think  therefore  the  rule  must  be  discharged. 

Rule  discharged. 


Glass  v.  Baby. 

Arrest — Affidavit  to  hold  to  hail — Waiver. 

An  affidavit  to  hold  to  bail  by  the  endorsee  of  a note  must  state  that  it 
was  endorsed  to  the  plaintiff,  and  by  whom. 

An  undertaking  “ to  cause  special  bail  in  this  action  to  be  put  in  for  the 
defendant  in  due  course  of  law,”  is  not  a waiver  of  any  objection  to 
the  affidavit. 

[Practice  Court,  M.  T.,  18  Vic.] 

Rule  nisi  to  set  aside  the  arrest,  or  the  writ  of  capias  and 
arrest ; and  that  the  defendant  be  discharged  from  cus- 
tody, or  the  bail  bond,  if  any,  be  delivered  up  to  be  can- 
celled, with  costs,  on  the  grounds  (among  others)  that  the 
affidavit  to  hold  to  bail  is  defective,  it  not  appearing 
therein  by  whom  the  promissory  note  was  endorsed  to 
the  plaintiff. 

The  affidavit  to  hold  to  bail  did  not  state  that  the  payee 
of  the  note,  on  which  the  defendant,  as  maker,  was  arrested, 
had  endorsed  the  same  to  the  plaintiff ; but  only  that  the 
plaintiff  was  endorsee,  assignee  and  holder  of  the  said  note. 
In  shewing  cause,  an  affidavit  was  put  in  verifying  an 
undertaking  (attached  to  the  affidavit)  of  an  attorney  of 
this  court,  “ to  cause  special  bail  in  this  action  to  be  put 
in  for  the  defendant  in  due  course  of  law.” 

Draper,  J. — Lewis  v.  Gompertz  (2  Cr.  & J.  352)  is  an 
express  authority  to  show  that  the  affidavit  is  insufficient. 
At  first  I was  inclined  to  think  the  undertaking  a waiver. 
But  I think  the  case  of  Hussey  v.  Wilson  (5  T.  R.  254)  is 
even  stronger  than  this;  for  there  the  defendant  had  actually 
put  in  special  bail  before  the  expiration  of  the  time  allowed 
for  that  purpose  by  the  practice  of  the  court,  and  then  moved 
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within  that  time  to  set  aside  the  arrest  on  a defect  in  the 
proceeding,  and  it  was  held  no  waiver. 

The  rule  will  therefore  be  made  absolute,  defendant 
entering  a common  appearance. 

Buie  absolute. 


Rutledge  v.  Thompson. 

Notice  of  assessment — Sufficiency  of  service — Receipt  by  attornies  for 

defendant. 

INotice  of  assessment  was  sent  to  the  sheriff  for  service,  and  was  returned 
by  him  to  the  plaintiff's  attorney  with  the  following  endorsement : 
“ Received  a copy  of  the  within,  for  defendant,”  signed  by  “ E.  & G.,” 
attornies,  in  the  handwriting  of  G.  For  the  plaintiff  it  was  shewn  that 
E.  & G.  were  constantly  in  the  habit  of  accepting  service  for  defendant ; 
but  G.  stated  that  he  only  consented  at  the  bailiff’s  request  to  hand 
such  notice  to  defendant  as  soon  as  he  should  see  him,  and  that  the 
indorsement  was  intended  not  as  an  acceptance  of  service,  but  as 
shewing  a willingness  to  hand  the  notice  to  defendant.  There  was  no 
denial  that  E.  & G.  were  in  the  habit  of  accepting  service  for  defendant, 
nor  any  assertion  that  G.  told  the  bailiff  what  he  intended  by  the 
receipt  endorsed. 

Held,  a sufficient  service. 

[Practice  Court,  M.  T.,  18  Vic.] 

Buie  nisi  to  set  aside  assessment  of  damages  for  irregu- 
larity, with  costs.  The  defendant’s  affidavit  stated  that  he 
did  not  appear  in  person  or  by  attorney  in  the  suit,  nor 
had  he  pleaded,  and  that  no  notice  of  assessment  had  been 
served  on  him,  or  to  his  knowledge  left  at  his  dwelling 
house,  nor  had  he  any  knowledge  of  the  plaintiff’s  inten- 
tion to  assess  the  damages  until  after  they  were  assessed, 
and  that  he  had  a good  defence  on  the  merits. 

In  shewing  cause,  J.  D.  Armour  filed  affidavits,  shewing 
that,  after  interlocutory  judgment  was  signed,  a notice  of 
assessment  was  sent  to  the  sheriff  of  York  and  Peel,  to  be 
served  on  the  defendant,  which  was  returned  with  the  fol- 
lowing endorsement : “ Received  a copy*  of  the  within  for 
defendant,  September  25th,  1854.  Eccles  & Green.”  That 
the  said  firm  of  Eccles  k Green  were  constantly  in  the 
habit  of  accepting  service  for  defendant,  as  his  attornies, 
of  writs  and  papers  sent  to  the  said  sheriff’s  office  for  ser- 
vice on  defendant,  and  that  the  endorsement  on  the  notice 
was  in  the  writing  of  a clerk  of  Eccles  k Green,  as  the 
■“  deponent  verily  believes.” 
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Permission  was  given  to  the  defendant  to  file  an  addi- 
tional affidavit  respecting  the  service  on  Eccles  & Green  for 
him,  and  the  affidavit  of  Mr.  Green  was  put  in,  stating  that 
the  indorsement  was  written  by  him,  at  the  request  of  a 
bailiff  of  the  sheriff,  who  called  twice  to  induce  him  to  accept 
the  service,  which  in  the  first  instance  he  declined.  That 
on  the  second  occasion  he  “ consented  to  hand  such  notice 
to  Mr.  Thompson,  as  soon  as  deponent  should  see  him 
and  as  to  the  endorsement,  he  intended  it  “ not  as  an 
acceptance  of  service  of  such  notice,  but  as  shewing  a 
willingness  to  hand  the  same  to  Mr.  Thompson  as  soon  as 
he,  this  deponent,  should  see  him.”  That  he  did  not  see 
him  till  after  the  damages  were  assessed,  and  therefore  did 
not  serve  the  notice  on  him.  But  there  was  no  denial  that 
the  firm  of  Eccles  & Green  were  constantly  in  the  habit  of 
accepting  service  for  defendant,  nor  any  assertion  that  Mr. 
Green  told  the  bailiff  what  he  intended  by  the  receipt  en- 
dorsed on  the  notice. 

Draper,  J. — I am  of  opinion  that,  under  these  circum- 
stances, this  rule  should  be  discharged,  as  moved,  with 
costs,  as  I think  Mr.  Green’s  conduct  sufficient  to  warrant 
the  sheriff’s  bailiff  in  treating  the  service  of  the  notice  as 
effected,  and  the  memorandum  endorsed  as  calculated  to 
produce  the  same  belief  in  the  mind  of  the  plaintiff’s  attor- 
ney; and  I should  infer  that  Messrs.  Eccles  & Green  had 
authority  from  the  defendant  to  accept  the  service,  par- 
ticularly as  neither  Mr.  Green  nor  the  defendant  deny  it. 

Rule  discharged. 

Commercial  Bank  v.  Clark. 

Taylor  et  al.  v.  Clark. 

Interpleader — Practice. 

When  proceedings  in  interpleader  have  begun  under  an  order  obtained  in 
chambers,  all  subsequent  applications  must  be  made  to  the  judge  who 
granted  such  order. 

[Practice  Court,  M.  T.,  18  Vic.] 

In  each  of  these  cases  an  interpleader  order  had  been 
granted  by  McLean , J .,  at  chambers.  In  the  first,  no  time 
for  the  trial  of  the  issue  was  named.  In  the  second,  the 
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issue  was  directed  to  be  tried  at  the  last  assizes  for  the 
united  counties^of  York  and  Peel.  Neither  cause  was  tried, 
though  the  record  in  each  was  entered  after  proper  notice 
of  trial,  and  no  countermand. 

The  plaintiffs  in  each  case  obtained  a rule  nisi  to  have 
the  money,  the  proceeds  of  the  property  sold  and  taken  in 
execution,  paid  out  of  court,  and  that  the  claimant  should 
pay  the  costs  of  the  claim,  treating  it  as  abandoned. 

Draper,  J. — It  escaped  attention,  both  when  the  rules 
nisi  were  granted,  and  at  the  argument  it  was  not  noticed 
on  either  side,  that  where  the  proceedings  have  begun 
under  an  order  obtained  at  Chambers  all  subsequent  appli- 
cations should  be  made  in  like  manner.  But  the  cases  of 
Burgh  v.  Schofield  (9  M.  & W.  478),  and  of  Marks  v. 
Ridgeway  (1  Ex.  8),  are  express  decisions  to  this  effect.  It  is 
true  that  in  the  latter  case  the  judge’s  order  concluded  thus  : 
“ and  I reserve  the  question  of  costs,  and  all  further  ques- 
tions, until  after  the  trial  of  the  said  issue.”  But  the  court, 
in  giving  judgment,  lay  no  stress  on  this  ; and  in  Buigh  v. 
Schofield  it  does  not  appear  that  the  order  was  so  drawn 
up,  and  in  the  former  case  there  had  been  no  trial,  the 
order  having  been  abandoned  by  the  claimant.  These 
rules  must  therefore  be  discharged. 


Nolan  v.  Cherry. 

Particulars  of  the  premises  cannot  be  obtained  by  the  demandant  in  an 
action  of  dower. 

[Practice  Court,  M.  T.,  18  Vic.] 

This  was  an  application  for  particulars  of  the  premises 
in  which  the  demandant  claimed  dower.  * 

Draper,  J. — As  far  as  I can  discover,  there  is  no  prece- 
dent or  authority  for  granting  such  particulars  in  any  real 
action.  A view  was  demandable  in  some  real  actions,  that  the 
tenantor  jury  might  knowwith  certainty  what  the  demandant 
sought  to  recover,  and  that  the  defence  might  be  shaped  so 
as  to  meet  the  demand.  The  statute  of  Weston  2,  ch.  48, 
away  the  right  to  a view  on  a writ  of  right  of  dower 
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when  the  husband  had  aliened.  It  seems  doubtful  in 
dower  unde  nihil  hahet,  whether  a view  would  be  granted. 
The  defendant  has  the  power  to  plead  non  tenure  as  to 
any  part,  or  I presume  as  to  all,  excepting  the  particular 
portion  respecting  which  he  desires  to  plead  in  bar. 
The  action  lies  against  him  only  as  tenant  of  the  freehold, 
and  he  must  be  cognizant  of  what  land  he  has  freehold 
interest  in. 

From  the  absence  of  authority,  and  of  sufficient  reason 
for  introducing  what  will,  as  appears  to  me,  be  a novel 
practice,  I refuse  the  rule. 

Buie  refused.  ( a ) 


Regina  ex  rel.  Carroll  v.  Beckwith,  Burritt, 
Tierney  and  Burleigh. 

' Qualification  of  Village  Councillors— Villages  incorporated  after  roll  made 
up  for  the  year — What  roll  to  be  used  at  the  first  election—  Collector's  roll 
omitting  to  distinguish  freehold  and  household  property — Property  owned 
by  candidate  but  not  assessed — Evidence  of  relator , how  far  available — 
Alienage. 

The  village  of  Smith’s  Falls  was  incorporated  by  proclamation  in  Sep- 
tember, 1853,  and  for  that  year  the  property  in  the  village  was  assessed 
in  the  roll  for  North  Elmsley,  of  which  it  formed  part.  The  14  & 15 
Vic.,  ch.  109,  schedule  A,  part  11,  repeals  the  12  Vic.,  ch.  81,  sec.  57, 
and  requires  that  the  returning  officer  shall  procure  a correct  copy  of 
the  collector's  roll  for  the  village  for  the  year  next  preceding  the  election, 
making  no  provision,  as  the  repealed  clause  did,  for  the  case  of  vil- 
lages incorporated  after  the  rolls  have  been  made  up.  In  this  case 
the  roll  of  the  township  for  the  preceding  year  was  used  at  the 
election.  The  want  of  a village  roll  was  objected  to  on  the  argu- 
ment and  discussed,  but  it  was  not  set  forth  in  the  statement 
as  an  objection,  and  the  Chief  Justice  therefore  refused  to  enter- 
tain it. 

Queer e , as  to  the  effect  of  such  objection,  if  properly  taken. 

'The  14  & 15  Vic.,  ch.  109,  schedule  A,  16,  which  requires  the  assessor  to 
state  in  the  roll  how  much  of  the  amount  assessed  to  each  person 
is  freehold  and  how  much  household  property,  is  directory  only, 
and  the  omission  to  comply  with  it  is  not  a fatal  objection,  if  it 
be  evident  from  the  gross  sum  assessed  that  the  qualification  is 
sufficient. 

Property  owned  by  a candidate,  but  not  mentioned  in  the  assessment 
roll,  cannot  be  made  available  as  a qualification. 

The  affidavit  of  the  relator  in  support  of  objections  to  an  election  may 
be  sufficient  to  obtain  the  writ,  but  he  is  incompetent  as  a witness 
under  16  Vic.,  ch.  19,  sec.  1;  and  therefore,  to  establish  the  case  at 
the  trial,  some  other  evidence  is  required. 

Where  alienage  is  taken  as  an  objection,  it  must  be  shewn  particularly 
how  the  parties  complained  of  are  aliens ; a general  affidavit  of  the 
fact  is  insufficient. 

[Chambers,  27th  March,  1854  ] 

The  defendants  had  been  elected  councillors  for  the 
village  of  Smith’s  Falls  on  the  3rd  of  January,  1853. 


(a)  See  2 Inst.  481,  Willes  347  ; 2 Saund.  44  a note. 
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The  writ  called  upon  the  defendants  to  shew  by  what 
authority  they  exercised  the  office,  and  why  James  Shaw  the 
younger,  James  Atkinson,  James  Taylor,  and  John  Dodds, 
should  not  be  declared  duly  elected  (in  their  stead.) 

The  statement  contained  the  following  objections  : — 1. 
As  to  Beckwith , that  though  he  is  returned  in  the  collec- 
tor’s roll  for  North  Elmsley  (in  which  township  this  incor- 
porated village  is  situated)  for  1853,  for  £1,150,  yet  he  is 
only  possessed  of  a household  in  the  village  rated  for 
£300,  which  would  not  qualify  him  to  be  elected,  accord- 
ing to  schedule  A,  No.  11,  of  14  & 15  Vic.,  ch.  109  (and 
see  36th  sec.) 

2.  That  it  is  not  stated  in  the  collector’s  roll  for  North 
Elmsley  for  what  amount  he  is  rated  respectively  as  free- 
holder and  householder,  within  the  limits  of  the  village, 
as  required  by  14  & 15  Vic.,  ch.  109,  schedule  A,  No.  16. 

3.  As  to  Burritt , that  he  is  only  rated  in  the  collector’s 
roll  for  1853,  as  freeholder  and  householder  in  the  village, 
for  £150,  which  is  insufficient  under  14  & 15  Vic.,  ch.  109. 

4.  Same  objection  as  the  second  objection  to  Beckwith. 

5.  As  to  Tierney,  that  he  is  rated  in  the  village  for  1853 
for  £249,  as  “value  of  real  property,”  but  it  is  not  stated 
whether  as  freeholder  or  householder,  which  is  insufficient, 
according  to  ch.  109,  unless  he  was  a freeholder. 

6.  That  it  is  said,  and  witness  believes,  that  the  real 
property  for  which  he  was  thus  rated  belongs  not  to  him- 
self but  to  his  father. 

7.  As  to  Burleigh , that  he  was  only  rated  on  the  col- 
lector’s roll  for  1853  as  a householder  in  the  village,  for 
the  sum  of  £267,  which  is  insufficient  under  ch.  109. 

8.  That  Joseph  Publon,  who  voted  for  the  four  defend- 
ants, had  no  right  to  vote,  not  being  amactual  resident  of 
the  village  at  the  time  of  the  election. 

9.  That  Publon  was  besides  not  so  rated  on  the  collec- 
tor’s roll  for  said  village  as  to  entitle  him  to  vote,  the 
entry  being  thus — “D.  Tierney  or  J.  H.  Publon.” 

10.  That  Jason  Gould,  who  voted  for  all  the  defendants, 
“was  an  alien,  and  as  such  not  entitled  to  vote  at  such 
election.” 

11.  That  Ebenezer  Frost,  who  voted,  &c.,  wTas  an  alien 
(in  the  same  words  as  the  last.) 
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12,  18,  14,  15,  16,  17,  That  Bussell  Bartlett,  Russell  W. 
Bartlett,  Newton  Cossitt,  Levi  Cossitt,  John  Fields,  and 
Uriah  Keeler,  who  voted,  &c.,  were  aliens. 

18.  That  at  the  close  the  votes  stood  thus — Beckwith,  42; 
Burritt,  40;  Tierney,  89;  Burleigh,  37.  And  the  other  four 
thus — Shaw,  35  ; Atkinson,  35  ; Taylor,  31 ; Dodds,  29 ; 
and  that  striking  off  the  nine  alleged  bad  votes  would  entitle 
the  last  four  to  be  returned  (a). 

Robinson,  C.  J. — The  parties  have  argued  before  me  a 
ground  of  objection  not  set  forth  in  the  statement,  and  not 
alluded  to  in  the  affidavit  on  the  part  of  the  relator — that 
there  was  not  at  the  election  any  copy  of  the  collector’s  roll 
for  1853  of  the  incorporated  village  of  Smith’s  Falls,  as 
indeed  there  could  not  be,  for  the  proclamation  making  it 
an  incorporated  village  only  issued  in  September,  1853, 
and  for  that  year  the  property  in  the  village  was  assessed 
in  the  roll  for  North  Elmsley,  of  which  it  forms  part. 

The  statute  14  & 15  Vic.,  ch.  109,  schedule  A,  part  11, 
repeals  the  57th  clause  of  12  Vic.,  ch.  81,  and  substitutes 
another  for  it,  under  which  new  clause  it  is  required  (with- 
out making  provision  for  the  case  of  newly  incorporated 
villages,  as  was  done  in  the  repealed  clause)  that  the  re- 
turning office  shall  procure  a correct  copy  of  the  collector’s 
roll  for  the  village  for  the  year  next  before  that  in  which  the 
election  shall  be  holden,  so  far  as  such  roll  contains  the 
names  of  all  male  freeholders  and  householders  rated  upon 
such  roll,  in  respect  of  ratable  real  property  lyiug  in  such 
village,  with  the  amount  of  the  assessed  value  of  such  real 
property,  for  which  they  shall  be  respectively  rated  on 
such  roll,  which  copy  shall  be  verified  in  like  manner  as  the 
copies  of  collectors'  rolls  for  township  elections,  as  herein - 
before  provided;  and  no  person  shall  be  qualified  to  be 
elected  a village  councillor  at  any  such  election  who 
shall  not  be  a freeholder  or  householder  of  such  village, 
seized  or  possessed  of  real  property,  held  in  his  owd 
right  or  that  of  his  wife,  as  proprietor  or  tenant  thereof, 
which  shall  be  rated  on  such  collector's  roll,  in  case  of  a 
freeholder  to  the  amount  of  ten  pounds  per  annum  or 


(a)  It  would  not  have  this  effect.  See  the  conclusion  of  the  judgment. 
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upwards,  and  in  the  case  of  a householder  to  the  amount  of 
twenty  pounds  per  annum  or  upwards  ; and  who  shall  not 
be  seized  or  possessed  to  his  own  use  or  that  of  his  wife  of 
the  real  property  for  which  he  shall  be  so  assessed , either  in 
fee  or  freehold,  or  for  a term  of  one  year  or  upwards,  situate 
within  such  village.  “ And  the  persons  entitled  to  vote  at 
such  election  shall  be  the  freeholders  and  householders  of 
such  village,  whose  names  shall  be  entered  on  the  said  roll 
as  rated  for  ratable  real  property,  held  in  their  own  names, 
or  that  of  their  wives  respectively,  as  proprietors  or  tenants 
thereof,  to  the  amount  of  three  pounds  per  annum  or  up- 
wards, and  who  at  the  time  of  such  election  shall  be  resident 
in  such  village  ; provided  always,  nevertheless,  firstly,  that 
it  shall  not  be  necessary  that  the  property  qualification  of 
such  village  councillors  or  voters  shall  consist  wholly  of 
freehold  or  wholly  of  leasehold  property,  provided  the 
aggregate  amount  at  which  both  shall  be  assessed  shall  be 
sufficient  as  above  required.” 

I imagined,  from  the  manner  in  which  the  case  was  argued, 
that  an  exception  had  been  taken  in  thestatement, grounded 
on  the  unfortunate  omission  in  the  statute  14  & 15  Vic.,  by 
which  the  fifty-seventh  clause  of  the  original  act  12  Vic.,  ch. 
81,  as  we  must  now  read  it,  is  left,  without  that  natural  pro- 
vision which  applied  to  the  case  of  villages  incorporated  by 
proclamation  issued  after  the  assessor’s  and  collectors’  rolls 
had  been  made  up ; but  I find,  on  looking  particularly  at  the 
statement,  that  no  such  objection  is  taken  as  that  there  was 
no  copy  of  the  collector’s  roll  for  the  village  of  Smith’s  Falls 
for  1858  in  possession  of  the  returning  officer  at  the  election, 
nor  any  copy  of  a roll  shewing  at  what  amount  of  annual 
value  the  inhabitants  of  the  village  were  rated.  It  is  clear 
that  the  relator  did  not  mean  to  raise  any  such  difficulties, for 
if  they  must  have  prevailed,  they  would  have  been  fatal  to 
the  election  altogether,  and  would  have  defeated  that  object 
of  the  writ  which  relates  to  the  return  of  the  four  opposing 
candidates  instead  of  the  four  defendants.  The  relator,  on 
the  contrary,  is  willing  to  take  the  township  roll  as  guide 
(and  in  the  nature  of  things  there  could  have  been  no  other), 
and  hecomplains  that  the  candidates  who  were  returned  were 
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evidently  disqualified  according  to  what  appears  on  that 
roll.  He  appeals  to  the  information  given  by  the  roll,  so 
far  as  it  enables  us  to  deduce  in  each  case  the  annual  value 
from  the  actual  value  by  computation,  founded  upon  the 
statute  value  of  six  per  cent. 

This  being  so,  I look  upon  the  present  as  the  strongest 
possible  case  for  declining  to  go  into  any  exception  of  that 
kind  which  is  not  specified  in  the  statement,  and  I shall 
certainly  abide  by  our  ninth  rule  in  that  respect,  without 
however  wishing  it  to  be  understood  that,  if  I had  enter- 
tained the  objection,  I had  made  up  my  mind  that  I must 
inevitably  give  way  to  it. 

Then,  as  to  the  objections  on  the  ground, of  want  of 
qualification  in  the  several  candidates  : 

Mr.  Beckwith , I think,  is  shewn  to  have  been  qualified  in 
point  of  property.  He  stood  assessed  on  the  collector’s 
roll  at  £1,150  value  of  real  property.  It  no  doubt  was  the 
duty  of  the  person  who  prepared  the  roll  to  distinguish  in 
separate  columns  how  much  of  this  was  freehold  and  how 
much  household  merely,  if  it  was  not  all  held  by  the  same 
tenure,  for  the  statute  14  & 15  Vic.,  ch.  109,  schedule  A, 
number  16,  requires  it. 

It  is  sworn  that  the  person  who  ought  to  have  done  this, 
the  clerk  of  the  township  council,  is  the  very  person  who,  as 
relator,  is  raising  a difficulty  because  it  was  not  done.  If  this 
be  so,  the  objection  comes  with  a very  bad  grace : and  I 
cannot  but  remark,  that  the  municipal  officers  would  act  more 
properly  and  discreetly,  I think,  if  they  did  not  unnecessarily 
concern  themselves  in  getting  up  objections  of  this  nature. 

But  I look  upon  that  provision  in  the  statute  as  directory 
only,  and  that  the  omission  to  make  the  distinction  is  not  neces- 
sarily fatal,  where  it  must  be  perfectly  evident,  as  it  is  here, 
that  the  qualification,  take  it  either  way,  must  be  sufficient. 
If  Mr.  Beckwith  held  no  part  of  the  real  property  for  which 
he  was  assessed  as  a freeholder,  he  must  still  be  unques- 
tionably possessed  of  a sufficient  property  qualification. 

As  to  Mr.  Burritt:  he  seems  not  to  have  been  qualified, 
for  he  was  only  rated  for  real  property  in  the  village  for  the 
assessed  value  of  £150,  and  if  that  had  been  all  clearly 


KEGINA  V.  BECKWITH  ET  AL. 


28& 

expressed  in  the  roll  io  be  freehold,  it  would  not  be  sufficient 
under  the  statute.  Any  other  property  that  he  may  have 
held  at  the  time  would  not  avail  him,  if  he  was  not  assessed 
for  it  in  the  roll  for  1858  : and  besides,  it  is  not  shewn  that 
he  did  hold  the  other  real  estate  spoken  of  at  the  time  of 
the  election,  but  only  on  the  16th  of  January,  1854. 

As  to  Mr.  Tierney : he  appears  also  not  to  have  been 
qualified  in  respect  to  property,  being  only  assessed  for 
£249,  which  was  not  his  freehold,  but  held,  as  he  swears*, 
by  him  as  tenant. 

If  he  had  at  the  time  other  real  property,  as  he  states, 
for  which  he  was  not  assessed,  that  cannot  be  taken  into 
account.  The  57th  clause  of  12  Vic.,  ch.  81,  as  amended  by 
14  & 15  Vic.,  ch.  109,  schedule  A,  No.  11,  makes  it  indis- 
pensable that  he  should  have  been  assessed  on  the  roll  for 
sufficient  property  to  make  up  his  qualification. 

As  to  Mr.  Burleigh,  he  is  in  precisely  the  same  situation,, 
being  only  rated  on  the  roll  for  1858  for  £267,  as  a house- 
holder, and  relying  upon  other  property  which  he  says  he 
held  besides  as  lessee,  but  for  which  he  was  not  in  any 
form  assessed. 

It  remains  to  be  considered  that  the  relator  has  objected 
also  that  nine  of  the  voters  polled  for  the  successful  can- 
didates were  bad,  one  of  them,  Publon,  not  being  a resident 
inhabitant  of  the  village  at  the  time  he  voted,  and  of  the 
other  eight  the  relator  states  “ that  they  were  aliens,  not 
having  been  naturalized  under  the  statute  4 & 5 Vic.  ch.  7.” 

It  is  sworn  in  answer,  on  the  part  of  the  defendants,  that 
each  of  these  persons  took  the  oath  required  by  law  (12  Vic. 
ch.  81,  secs.  121,  122),  that  he  was  “ a natural  born,  or 
naturalized  subject  of  Her  Majesty ; ” in  other  words,  he 
took  the  oath  administered  to  all  voters,  who  may  be  re- 
quired to  be  sworn. 

No  evidence  of  what  these  voters  really  were  is  before  me. 
My  present  opinion  is,  that  although  the  affidavit  of  the 
relator  may  be  sufficient  to  support  the  application  for  the 
writ,  yet  that,  in  order  to  establish  the  fact  on  which  the 
objection  is  founded  upon  the  trial,  some  other  evidence  is 
required  than  that  of  the  relator  himself,  where  the  truth  of’ 
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the  case  does  not  appear,  as  it  frequently  does,  in  the 
affidavits  filed  in  answer  on  the  part  of  the  defendants. 

The  relator  is  a party  to  the  proceeding,  and  is  liable  for 
costs ; and  I do  not  see  why  he  should  not  be  held  to  be 
included  among  those  who  are  declared  to  be  incompetent 
in  16  Yic.  ch.  19,  sec.  1. 

But  if  we  could  act  upon  the  relator’s  affidavit  as  the 
only  proof  of  the  alleged  fact,  still  it  is  not,  in  my  opinion, 
sufficient  to  swear  that  certain  voters  were  aliens,  without 
giving  particular  evidence  to  shew  that  they  were  aliens, 
and  how  aliens,  as  by  having  been  born  in  a certain  place 
named  out  of  the  allegiance  of  the  British  crown. 

We  must  presume  the  resident  and  assessed  inhabitants 
of  this  country  to  be  British  subjects,  till  something  is 
shewn  to  the  contrary,  from  which  the  court  can  determine 
that  they  are  aliens. 

But,  at  any  rate,  it  is  not  material  to  discuss  that  point 
for  if  all  the  votes  objected'  to  were  struck  off,  Mr.  Beckwith 
would  still  have  thirty- three  votes,  and  would  therefore  be 
entitled  to  be  returned  as  one  of  the  four  highest. 

Why  four  members  only  should  be  spoken  of  in  all  the 
affidavits  as  having  been  elected,  when  the  law  seems  to 
require  five,  I do  not  understand,  and  it  has  not  been  ex- 
plained. 

That  part  of  the  proceeding  which  seeks  to  establish  the 
right  of  the  opposing  candidates  to  be  returned,  on  account 
of  the  want  of  qualification  on  the  part  of  those  who  were 
returned,  cannot  be  supported,  because  it  is  not  shewn,  nor 
even  asserted,  that  notice  of  the  want  of  qualification  was 
given  to  the  electors  in  time  to  prevent  their  throwing 
away  their  votes. 

It  all  then  results  in  this — that  I hold  the  election  and 
return  of  Beckwith  to  be  good,  and  decide  that  the  relator 
shall  pay  him  his  costs ; and  that  I hold  the  election  of 
Burritt,  Tierney  and  Burleigh  to  be  void,  on  the  ground  of 
disqualification  in  them  as  candidates;  that  there  must  be 
a new  election  to  supply  their  places,  and  that  they  must 
pay  the  relator’s  costs. 
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McLeod  v.  Mead. 

Cognovit — Attorney  not  present  at  execution. 

* The  defendant,  besides  the  sum  due  to  the  plaintiff  in  this  suit,  was 
indebted  to  M.  & Co.,  a firm  in  which  the  plaintiff  was  a partner.  M. 
procured  from  the  plaintiff’s  attorney  a cognovit,  styled  in  this  suit, 
on  which  the  attorney’s  name  was  endorsed,  and  taking  it  to  defendant, 
with  the  plaintiff,  got  him  to  execute  it  for  the  amount  of  both  debts, 
M.  being  the  witness. 

Held , that  such  cognovit  was  not  taken  “ through  the  intervention  of  a 
practising  attorney”  within  the  meaning  of  the  rule  of  court;  and  it 
was  therefore  set  aside. 

[Practice  Court,  H.  T. , 16  Vie. 

In  this  case  Cooper  moved  for  a rule  nisi  calling  on  the 
plaintiff  to  shew  cause  why  the  cognovit  in  this  cause,  and 
the  judgment  entered  thereon,  and  the  writ  of  execution 
against  defendant’s  goods  issued  on  the  said  judgment,  and 
all  other  proceedings  should  not  be  set  aside  with  costs,  on 
the  ground  that  the  cognovit  was  not  taken  through  the 
intervention  of  a practising  attorney,  and  was  obtained 
throngh  fraud  and  misrepresentation ; that  there  was  no 
debt  from  the  defendant  to  plaintiff,  or  such  debt  as  is  stated 
in  the  cognovit  as  being  due  ; and  on  grounds  disclosed  in 
affidavits  filed. 

Richards  shewed  cause. 

The  facts  are  fully  stated  in  the  judgment. 

Richards,  J. — The  defendant  filed  a long  affidavit  of  his 
own,  disclosing  the  nature  of  his  dealings  with  the  plaintiff 
and  with  the  firm  of  Mears  & Co.,  of  which  firm  plaintiff  is 
a member,  shewing  that  he  had  separate  dealings  with  each, 
and  giving  a somewhat  extraordinary  account  of  the  mode 
in  which  he  was  induced  to  sign  the  paper  which  now  turns 
out  to  be  a cognovit  in  this  cause.  He  swears  that  he  only 
learned  the  document  to  which  he  had  affixed  his  signature 
was  a confession  after  the  sheriff  came  to  seize  his  property 
under  the  Fi.  Fa.  issued  under  the  judgment  entered  on 
the  cognovit;  that  the  writ  was  obtained  from  him  through 
fraud,  without  the  intervention  of  an  attorney,  and  was 
signed  by  him  in  the  presence  of  Thomas  A.  Mears,  partner 
of  the  plaintiff  in  the  firm  of  Mears  & Co.,  to  which  firm  by 
far  the  larger  portion  of  the  debt  in  the  cognovit  was  owing, 
he  not  owing  the  plaintiff  individually  more  than  £50;  that 
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if  he  had  known  it  was  a cognovit  he  never  would  have 
signed  it;  and  that  he  is  an  uneducated  man,  unable  to 
read  writing,  and  can  barely  write  his  name  in  a peculiar 
way  (in  Roman  capitals). 

It  further  appeared,  by  the  papers  filed,  that  the  true  debt 
in  the  cognovit  was  £457  5s.  3d.;  that  judgment  was  entered 
on  the  21st  of  March  last,  and  a Fi.  Fa.  issued  thereon  on 
the  28th  of  March,  endorsed  to  levy  £254  15s.  8 d.,  with 
interest  from  the  1st  of  February,  1854,  for  debt,  besides 
costs  and  expenses ; and  that  the  cognovit  was  witnessed 
by  Thomas  A.  Mears,  the  plaintiff’s  partner. 

The  plaintiff  and  Mears,  by  their  affidavits,  contradict  the 
statement  of  the  defendant  in  many  particulars;  and  if  the 
cognovit  were  regular  in  other  respects,  their  statements 
might  repel  the  presumption  of  fraud,  or  at  all  events  might 
be  consideredas  sufficientlyanswering  theplaintiff  to  require 
the  rule  to  be  discharged.  It  will  be  seen,  however,  that  the 
plaintiff,  in  his  affidavit,  states  that  the  sum  due  from  the 
defendant  on  the  cognovit  is  £154  15s.  3d.,  whilst  the 
amount  to  be  levied  for  debt  on  the  Fi.  Fa.  is  £254  15s.  3d. 
It  does  not  appear  how  this  sum  has  been  reduced  by  £100, 
or  why  the  levy  was  that  sum  more  than  appears  by  the 
affidavit  to  have  been  due. 

The  principal  difficulty  yet  remains.  The  cognovit,  it  is 
contended,  was  not  taken  through  the  intervention  of  an 
attorney,  according  to  the  spirit  of  the  rule.  The  account 
given  of  it  by  Mears  and  the  plaintiff’s  attorney  is  as  follows : 
Mears  states  that  the  defendant  being  indebted  to  the  plain- 
tiff and  Mears  & Co.,  he  and  the  plaintiff  heard  that  defendant 
was  carrying  on  his  business  in  a loose  manner  and  becoming 
involved,  and  he  determined,  if  possible,  to  secure  the  debt 
due  from  the  defendant  to  Mears  &Co.,  as  well  as  that  due 
to  the  plaintiff.  With  that  intention  he  called  upon  Gordon 
Watts  Leggatt,  the  plaintiff’s  attorney  in  the  cause,  for  a 
cognovit,  intending  to  get  the  defendant  to  give  a cognovit 
to  the  plaintiff  for  the  amount  of  both  debts,  in  order  to  save 
unnecessary  costs  and  expenses.  Mr.  Leggatt  gave  him  a 
blank  printed  cognovit,  with  the  name  of  the  said  attorney 
written  in  ink  on  the  back  of  it,  and  with  the  style  of  the 
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cause  and  all  the  blanks,  except  the  blank  for  the  amount, 
filled  in  with  pencil ; and  at  the  same  time  Mr.  Leggatt 
gave  him  full  and  particular  instructions  as  to  the  mode  in 
which  the  said  cognovit  was  to  be  taken,  and  directed  his 
attention  to  the  affidavit  endorsed  on  the  back  of  the 
cognovit,  which  the  witness  would  have  to  swear  to.  He 
then  went  to  Mead’s  place  of  business  and  found  his  affairs 
in  great  confusion.  He  required  the  defendant  to  give  him 
a confession;  and  to  ascertain  the  amount  due  the  plaintiff, 
as  well  as  Mears  & Co.,  went  ovqr  the  accounts  with  him, 
and  when  the  amounts  were  ascertained  they  were  added 
together  and  inserted  by  him,  Mears,  with  the  consent  of  the 
defendant,  in  the  blank  confession  ; and  after  it  was  filled 
up  it  was  read  over  by  him  to  the  defendant,  who  then  signed 
the  same  by  printing  his  name  at  the  bottom.  He  further 
denies  that  there  was  any  fraud  practised  on  the  defendant, 
and  states  that  in  his  opinion  the  defendant  knew  perfectly 
well  what  he  was  doing  when  he  signed  the  confession. 

Mr.  Leggatt,  the  attorney,  states  that  in  the  month  of 
July  last  he  gave  Mr.  Mears  a blank  confession,  for  the 
purpose  of  having  the  same  executed  by  the  defendant,  and 
that  at  the  time  he  gave  it  to  Mears  his  name  was  endorsed 
on  the  back  of  it ; that  he  put  in  the  style  of  the  cause  in 
the  cognovit  in  pencil,  and  filled  up  all  the  blanks  in  the 
confession  in  pencil,  except  the  blank  for  the  amount,  and 
gave  Mears  full  instructions  with  respect  to  the  taking  of 
the  confession. 

The  fact  of  the  cognovit  being  witnessed  by  the  partner  of 
the  plaintiff,  when  by  far  the  greater  portion  of  the  debt  is 
due  to  the  firm  of  which  he  was  a member,  would  certainly 
be  calculated,  in  the  absence  of  any  satisfactory  explanation, 
to  throw  suspicion  on  the  transaction.  If  everything  were 
correct,  one  does  not  see  the  necessity  of  having  Mr.  Mears 
witness  the  cognovit;  and  the  statement  of  a disinterested 
third  party  as  to  what  takes  place  at  the  signing  of  a 
confession  would  at  all  times  be  more  likely  to  be  satis- 
factory. The  whole  facts  of  this  case  convince  me  of  the 
propriety  of  the  decision  of  the  Court  of  Queen’s  Bench  in 
Kay  v.  Grant  (8  U.  C R.  517),  which  I consider  an  authority 
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justifying  me  in  directing  that  this  rule  should  be  made 
absolute  on  the  terms,  however,  of  defendant  undertaking 
not  to  bring  any  action. 

It  seems  to  me  that  by  the  rule  the  courts  have  a right 
to  expect  that  the  attorney,  or  some  person  for  whom  he 
is  responsible,  shall  communicate  with  the  defendant  as  to 
the  confession,  so  that  they  may  be  assured  no  fraud  will 
be  practised  on  him,  and  thereby  avoid  the  pretence  for 
any  such  application  as  this. 

Rule  absolute. 


In  re  The  Great  Western 
Railway  Company. 

it  ii  it  it 

a it  a a 

.<  a a a 


and  Pierre  Chauvin. 

“ Francois  Chauvin. 
“ Peter  Desjardins 
“ Jacques  Parent. 


Award — Damages  excessive — Excess  of  authority , 

An  award  cannot  be  impugned  on  the  ground  of  excessive  damages,  on 
.the  affidavit  of  one  of  the  arbitrators,  in  which  he  gives  no  data,  or 
basis  for  calculation,  to  support  his  opinion  against  the  majority. 

The  submission,  after  reciting  that  the  company  had  located  their  line 
so  as  to  run  across  a portion  of  the  land  of  the  other  party,  and  that 
disputes  and  differences  existed  as  to  the  value  of  the  land  required 
by  the  company  for  the  use  of  the  road,  and  also  the  damage  the  said 
party  might  sustain  thereby,  referred  “ all  disputes  and  differences 
which  exist  between  the  said  parties.”  The  arbitrators  in  their  awa*d 
included  damages  for  slashing  dame  on  either  side  of  the  line  taken  by 
the  company. 

Held , that  this  was  within  their  authority. 

[Practice  Court,  M.  T.,  18  Vic.] 

In  each  of  these  cases  a rule  nisi  was  granted  in  the 
Practice  Court  last  term,  to  set  aside  the  award  on  the 
following  grounds : 1st,  That  the  arbitrators  had  awarded 
that  the  railway  company  should  pay  a sum  far  exceeding 
the  value  of  the  land  taken  and  the  damage  done,  the 
amount  being  excessive.  2ndiy,  That  the  arbitrators 
awarded  damages  for  slashing  and  felling  trees  and  tim- 
ber outside  of  the  boundary  of  the  land  taken  by  the  com- 
pany for  their  railway,  such  damages  not  having  been 
submitted  to  them.  3rdly,  That  the  arbitrators  exceeded 
their  authority,  as  the  only  matter  submitted  was  the 
value  of  the  land  required  by  the  company  for  the  use  of 
their  road,  and  the  damage  sustained  thereby ; yet  the  arbi- 
trators have  awarded  damages  to  be  paid  for  injury  to  other 
lands  than  those  required  by  the  company  for  their  road. 
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The  submission  was  in  each  case  by  agreement  under 
seal,  which  recited  that  the  “ company  have  located  their 
line  of  road  so  as  to  run  across  a portion  of  the  land  of  ” 
the  other  party,  “ and  disputes  and  differences  exist  be- 
tween them  as  to  the  value  of  the  land  required  by  the 
said  company  for  the  use  of  the  said  road,  and  also  the 
damage  the  said  party  may  sustain  thereby ; ” and  wit- 
nessed “ that  all  disputes  and  differences  which  exist  be- 
tween the  said  parties  shall  be  referred,”  &c.,  to  two  named 
arbitrators,  who  had  power  to  name  a third. 

The  award  in  each  case  recited  that  “ divers  differences 
and  disputes  having  arisen  and  been  depending  between 
the  Great  Western  Kailway  Company  and,”  &c.,  and  the 
reference  as  above  set  forth ; and  awarded  that  the  Great 
Western  Railway  Company  do  pay,  or  cause  to  be  paid,  to 
the  other  party  the  sum  of,”  &c.,  “being  in  full  of  all 
damages  done,  and  also  for  the  land  required  by  the  said 
company  for  the  use  of  the  said  railway ; ” the  other  party 
granting  to  the  company  a proper  and  sufficient  deed  for  the 
lands  so  required,  giving  a description  of  them,  and  the 
quantity.  The  appointment  of  a third  arbitrator  was  set 
forth  in  each  award. 

The  rules  were  granted,  independently  of  the  formal 
statements  as  to  the  execution  of  the  award,  &c.,  &c.,  on 
the  affidavit  (in  each  case)  of  Joseph  Woods,  Esquire,  one 
of  the  arbitrators. 

In  the  first  case  he  stated  that  part  of  the  claim  of  Pierre 
Chauvin  was  for  slashing  or  felling  timber,  or  trees,  outside 
of  the  fence  or  boundary  of  the  property  of  the  company, 
and  not  on  the  land  of  (taken  by)  the  company ; that  he, 
as  one  arbitrator,  excluded  from  his  computation  damages 
claimed  for  such  slashing,  and  would  not  sign  the  award, 
which  was  executed  by  the  other  two  arbitrators,  and 
awarded  to  Pierre  Chauvin  d£100,  including  £12  10s.  or 
£15,  or  thereabouts,  for  the  slashing;  and  that  “he  con- 
siders the  sum  awarded  excessive;  that  80  dollars  per 
acre,  including  all  damages,  would  be  a reasonable  com- 
pensation and  ample  allowance ; ” that  the  quantity  of 
land  taken  was  2f  acres,  or  thereabouts,  and  the  land 
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slashed  was  50  feet  wide  on  either  side  of  the  railway, 
across  Pierre  Chauvin’s  farm,  and  without  the  line  of  land 
taken  by  the  company  for  the  railway. 

In  Francois  Chauvin’s  case,  Mr.  Wood  stated  that  the 
sum  awarded  was  £300,  including  £43  15s.  for  the  slash- 
ing; and  that  he  considered  the  sum  awarded  excessive, 
and  that  £7  10s.  per  acre  for  all  damages,  including  the 
land,  would  have  been  ample ; and  that  9f  acres  of  land 
were  taken.  In  other  respects  his  affidavit  was  similar  to 
the  one  in  Pierre  Chauvin’s  case. 

In  Peter  Desjardin’s  case,  Mr.  Wood  stated  the  sum 
awarded  was  £125,  including  from  about  £10  to  £15  per 
acre  for  slashing;  that  he  valued  the  whole  (as  in  the 
other  cases)  at  £7  10s.  per  acre,  and  that  about  2f  acres 
were  taken.  In  other  respects  this  affidavit  was  like  the 
preceding  one. 

In  Jacques  Parent’s  case,  Mr.  Wood  stated  the  sum 
awarded  was  £92,  including  £10  for  slashing;  that  he 
valued  the  whole  (as  in  the  other  cases)  at  £7  10s.  per 
acre,  and  that  2TW  acres  were  taken.  In  other  respects 
this  affidavit  was  like  the  other. 

Draper,  J. — The  objections  reduce  themselves  to  two, 
viz:  1st.  Excessive  damages;  2nd.  Excess  of  authority. 
As  to  the  first,  it  may  be  sufficient  to  observe  that  all  that 
is  before  the  court  is  the  affidavit  of  one  of  three  arbi- 
trators, stating  his  opinion  that  the  amount  awarded  by 
the  other  two  is  excessive,  giving  no  data,  no  basis  upon 
which  his  estimate  or  calculation  is  founded,  nor  in  fact 
anything  but  his  opinion,  against  the  opinion  of  his  co- 
arbitrators, against  whom  there  is  no  imputation  or 
charge  of  corruption.  Nothing  that  was  said  by  the 
Court  of  Queen’s  Bench  in  the  cases  recently  decided 
affords  the  slightest  foundation  for  sustaining  such  an 
objection  to  an  award,  sustained  only  by  such  an  affidavit; 
and  to  interfere  on  that  objection  in  the  present  case  would 
be  to  decide  against  the  principle  recognized  in  that  case 
and  in  the  whole  current  of  authorities. 

Then  as  to  the  excess  of  authority.  The  argument  is,  that 
the  recital  of  the  matters  respecting  which  the  parties  were 
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about  to  submit  to  arbitration  must  circumscribe  and  limit 
the  natural  meaning  of  the  words  used  in  the  body  of  the 
submission.  The  words  of  the  recital  are,  that  disputes  and 
differences  exist  “ as  to  the  value  of  the  land  required  by 
the  said  company  for  the  use  of  the  said  road,  and  also  the 
damage”  which  the  other  party  “may  sustain  thereby”  Is 
it  a forced  or  unreasonable  interpretation  to  hold  that  the 
word  “ thereby  ” means,  by  the  construction  of  the  road  ? 
Such  an  interpretation  the  learned  counsel  for  the  company 
almost  admitted,  for  it  was  conceded  that  damages  resulting 
from  the  dividing  one  part  of  the  farm  from  the  other  might 
be,  and  I understand  were,  taken  into  consideration  as 
matters  embraced  within  the  recital ; and  it  seems  to  me 
to  be  going  little  further  to  include  the  slashing  of  timber 
alongside  the  land  required  as  a damage  done  “ thereby ,” 
that  is,  in  the  progress  of  constructing  the  road.  But  if 
this  be  doubtful,  the  words  of  submission  are,  “ that  all 
disputes  and  differences  which  exist  between  the  said  parties 
shall  be  referred,”  &c.  It  is  not  denied  that  this  slashing 
was  a matter  in  dispute  and  difference,  nor  that  the  owners 
of  the  land  had  an  existing  lawful  claim  to  compensation 
on  this  very  account ; nor  is  it  denied  that,  unless  re- 
strained by  the  recital,  the  submission  is  large  enough  to 
embrace  it.  In  my  opinion  there  is  no  principle  or  au- 
thority which  would  justify  such  a restriction  as  the  one 
contended  for,  and  1 think  the  arbitrators  had  authority  to 
adjudicate  upon  this  matter. 

Both  objections  therefore  fail,  and  the  rule  must  be 
discharged. 


Beauchamp  v.  Cass. 

Style  of  cause — Affidavit — Variance. 

Where  in  the  style  of  the  cause  the  plaintiff  was  called  “ Davids  Cass,” 
but  in  the  title  of  affidavits  in  support  of  a rule  nisi  in  the  same  case 
“Davis  H.  Cass”  and  “Davis  Hawley  Cass” — Held,  a fatal  variance. 

[Practice  Court,  E.  T.,  17  Vic.] 

Crawford  obtained  a rule  to  shew  cause  why  the  plaintiff 
should  not  be  deprived  of  his  costs  and  the  defendant  be 
allowed  to  set  off  his  costs  of  defence  against  the  sum 
recovered  by  the  plaintiff,  pursuant  to  the  provincial  statute 


292 


PRACTICE  REPORTS. 


49  Geo.  III.  ch.  4,  on  the  ground  that  the  defendant  was 
held  to  bail  for  £50,  whereas  the  plaintiff  only  recovered 
£25  14s.  5d. ; and  also  on  the  ground  that  the  defendant 
was  arrested  and  held  to  bail  in  this  cause  for  a greater 
sum  than  was  due  from  the  defendant  to  the  plaintiff. 

The  defendant  filed  his  own  affidavit  and  that  of  one 
Archibald  McDonald,  who  was  examined  as  a witness  at 
the  trial,  stating  that  the  defendant  had  paid  to  plaintiff 
on  account  the  sum  of  £15,  which  was  not  credited,  and 
that  there  were  overcharges  in  the  account,  which  made  up 
the  balance  of  the  sum  deducted  by  the  jury  on  the  trial 
from  the  plaintiff’s  claim. 

Wilson,  Q.C.,  shewed  cause,  first  taking  the  preliminary 
objection  that  the  defendant’s  affidavits  were  irregular,  not 
being  entitled  in  the  cause,  the  name  of  the  defendant 
in  the  writ  on  which  he  was  held  to  bail,  and  in  all  the 
proceedings  on  the  part  of  the  plaintiff  in  the  cause,  being 
Davis  Cass,  while  in  the- title  of  the  affidavits  of  the  defen- 
dant, on  which  the  rule  was  moved,  he  was  described  as 
Davis  H.  Cass,  and  in  his  own  affidavit  was  described  as 
Davis  Hawley  Cass,  of  Bytown,  &c.,  the  above-named 
defendant. 

Bichards,  J. — It  seems  to  me  that  the  preliminary  objec- 
tion must  prevail.  There  is  no  doubt  the  general  rule  is, 
that  affidavits  should  follow  the  style  of  the  cause. 

Then,  does  the  introduction  of  the  initial  letter  H.  between 
the  defendant’s  name,  vary  the  style  of  the  cause,  or  may 
it  be  rejected,  so  that  perjury  would  lie  ? The  test  seems 
to  be  that  the  affidavit  should  be  in  such  form  that  perjury 
could  be  assigned. — (See  1 Dowl.  695). 

In  a recent  case  Lord  Campbell  says,  “ We  ought  not  to 
leave  nice  questions  to  be  raised  on  an  indictment  for  per- 
jury.”— Duke  of  Brunswick  v.  Harmer  (1  L.  M.  & P.  506). 

The  case  of  Kinnersley  v.  Knott  (7  C.  B.  980)  shews  that 
where  the  defendant  was  styled  John  M.  Knott  in  the  deed, 
it  was  a good  ground  of  demurrer  that  his  Christian  name 
was  not  stated  in  full. 

As  to  amendment,  it  appears  to  me  that  the  case  in  1 U 
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C.  R.  5 (Rose  v.  Cook)  is  clearly  against  it,  and  that  the 
rule  must  therefore  be  discharged.  I do  not  think  Ball  v. 
McKenzie  (1  U.  C.  412),  allowing  an  amendment  in  the 
rule  so  as  to  correspond  with  the  affidavit,  in  any  way 
interferes  with  the  previous  decision  above  quoted  from 
the  same  volume. 


Thompson  et  al.  v.  Macklem. 

Award — Attachment  for  not  fulfilling — New  arrangement. 

An  attachment  for  non-fulfilment  of  an  award  will  not  be  granted  where 
it  is  shewn  that  a new  arrangement  has  been  made  between  the  parties 
subsequent  to  the  award ; but-  the  successful  party  will  be  left  to  his 
action  on  the  award,  to  which  the  defendant  can  plead  the  new 
arrangement. 

[Practice  Court,  M.  T.,  18  Vic.] 

This  cause  was  referred  to  Nisi  Prius,  at  the  last  Spring 
Assizes,  and  an  award  made.  The  usual  steps  appeared  to 
have  been  regularly  taken,  and  upon  a demand  of  payment 
of  money  awarded  an  application  was  made,  and  a rule  nisi 
issued  for  an  attachment  for  not  fulfilling  the  award. 
Cause  was  shewn  on  the  last  day  of  term,  upon  an  affidavit 
of  the  defendant,  stating  that  a new  arrangement  had  been 
entered  into  between  him  and  the  plaintiffs’  attorney,  by  and 
with  the  authority  of  the  plaintiffs,  for  the  settlement  of 
their  difficulties,  which  new  arrangement  (not  setting  out 
what  it  was)  the  defendant  “ was  always  ready  and  willing 
to  perform,”  but  had  never  been  called  upon  so  to  do,  or 
“ to  do  anything  in  the  matter ; and  the  first  notice  of  any 
kind  that  he  has  received  since  was  the  service  of  the  rule 
nisi  to  enforce  the  award.” 

Draper,  J. — The  affidavit  is  not  as  full  as  it  might,  and  I 
think  should,  be  made  ; but  it  so  far  answers  the  contempt 
that  I think  an  attachment,  which  is  always  discretionary 
with  the  court,  ought  not  to  issue,  but  the  plaintiffs  must 
be  left  to  their  action  on  the  award,  when  the  defendant 
can  plead  the  new  arrangement. 
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Pawson  et  al.  y.  Hall,  and  Bligh  v.  Hall. 

■Jurat,  designation  of  Commissioner — Waiver — Arrest — Affidavit  to  hold  to 
bail — Statement  of  debt  in  sterling  and  currency — Interest — “ their  said 
debt,”  instead  o/“  the  said  debt” 

A commissioner  sufficiently  designates  himself  in  a jurat  by  adding  the 
words  “ a Commr.” 

An  action  for  malicious  arrest  is  not  a waiver  of  objections  to  the  affida- 
vit on  which  such  arrest  was  made. 

An  affidavit  to  hold  to  bail  stated  defendant  to  be  indebted  in  £560  of 
sterling  money  on  a bill  of  exchange,  drawn.  <fcc.,  for  the  payment  of 
£560,  not  saying  of  what  money.  Held,  sufficient. 

The  affidavit  stated  the  bill  to  be  “ payable  at  a day  now  past,”  and 
that  it  was  presented  on  the  day  when  it  became  due,  and  payment 
refused ; and  then,  after  stating  the  several  sums  for  which  it  was 
intended  to  hold  to  bail,  the  affidavit  concluded, — “and that  the  said 
several  sums  of  money  are  now  justly  due  and  payable  as  aforesaid.” 
Held,  that  it  sufficiently  appeared  that  the  bill  was  still  unpaid  at  the 
time  of  njaking  the  affidavit. 

The  defendant  was  stated  to  be  indebted  in  the  amount  of  the  bill,  and 
in  £5  19s.  8 d.  sterling  money  aforesaid,  “ for  interest  thereupon,  being 
for  principal  money  and  interest,  the  sum  of  £565  19s.  8 d.  of  sterling 
money  aforesaid.”  Held,  that  the  claim  for  interest  was  insufficiently 
stated. 

The  affidavit  stated  the  amount  in  sterling,  adding,  to  wit,  the  sum  of 
£704  6s.  7 d.,  or  thereabouts,  of  lawful  money  of  Canada.”  Held,  that 
the  statement  of  the  amount  in  currency  was  bad,  not  being  precise 
and  positive;  but  that  it  is  sufficient  to  state  a debt  due  to  a plaintiff 
in  England  in  sterling  money  only,  and  that  the  insufficient  statement 
of  the  sum  in  currency  would  not  vitiate  the  affidavit;  but  the  amount 
for  which  bail  should  be  taken  was  ordered  to  be  reduced  to  the  true 
sum  in  currency,  as  it  appeared  that  the  amount  given  in  the  affidavit 
was  excessive. 

A statement  by  plaintiffs  that  defendant  is  about  to  leave  Upper  Canada 
to  defraud  them  of  “ their  said  debt,”  is  good,  though  the  form  given 
by  the  statute  says,  “ the  said  debt.” 

The  direction  to  take  bail  by  affidavit  need  not  be  dated. 

In  an  affidavit  to  hold  to  bail,  it  is  sufficient  to  describe  a promissory  note 
as  being  “for  the  payment  to,”  instead  of  “ payable  to  ” the  plaintiffs. 

[Chambers,  3rd  November,  1853.] 

Summons  to  set  aside  capias , arrest  thereunder,  service 
of  copy  and  all  other  proceedings,  for  irregularity,  with 
costs,  and  to  discharge  defendant  altogether  from  custody, 
or  to  set  aside  arrest. — The  objections  taken  were  as  follow  : 

1.  That  the  affidavit  of  debt  states  the  defendant  to  be 
indebted  in  <£560  of  sterling  money,  on  a bill  of  exchange; 
but  the  bill  of  exchange  is  not  stated  to  be  drawn  for  £560 
sterling  money,  but  only  for  £560,  without  adding  what 
sort  of  money. 

2.  The  bill  of  exchange  is  not  stated  to  be  still  unpaid 
at  the  time  of  making  the  affidavit. 

3.  That  the' affidavit  states  defendant  to  be  indebted  in  the 
amount  of  the  bill,  and  in  £5  19s.  8 d.  sterling  money  afore- 
said, “for  interest  thereupon,  being  for  principal  money  and 
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interest  the  sum  of  £565  19s.  8d.  of  sterling  money  afore- 
said.” 

4.  That  the  amount  of  current  money  of  Canada,  repre- 
senting £565  19s.  8 d.,  is  not  stated  with  sufficient  cer- 
tainty. 

The  affidavit,  after  the  words  “ sterling  money  afore- 
said,” (see  third  objection)  continued  thus — to  wit,  the  sum 
of  £704  6s.  7 d.}  or  thereabouts , of  lawful  money  of  Canada.” 

5.  That  the  affidavit  states  defendant  to  be  indebted  in 
£1  6s.  0 d.  “ of  sterling  money  aforesaid,  for  interest ; ” 
£567  14s.  0 d.  sterling,  due  for  goods  sold  and  delivered  ; 
money  paid,  and  on  an  account  stated ; and  defendant  is 
arrested  for  that  interest,  making  £569  Os.  0 d.  sterling. 

6.  That  the  whole  amount  of  current  money  of  Canada 
in  which  defendant  is  said  to  be  indebted  is  not  stated  with 
sufficient  certainty,  being  stated  to  be  £1412  Os.  3d.  of  law- 
ful money  of  Canada,  or  thereabouts .” 

7.  That  the  affidavit  does  not  conclude  in  the  words  of 
the  statute  in  saying  that  the  defendant  is  about  to  leave 
Upper  Canada,  to  defraud  the  plaintiff  “ of  the  said  debt.” 
The  affidavit  is  “of  their  said  debt.” 

8.  That  the  endorsement  on  the  writ  stating  the  sum  for 
which  bail  is  to  be  taken  is  defective,  being  without  date. 

The  following  preliminary  objections  were  raised  to  the 
affidavits  on  which  the  defendant  obtained  the  summons  : 

1.  That  they  are  sworn  before  “a  Commr .,”  which  may 
not  mean  a Commissioner. 

2.  That  some  are  sworn  before  a partner  of  the  attorney 
acting  for  defendant  in  this  matter.  The  defendant’s  own 
affidavit  verifying  the  copy  of  capias  is  open  to  this  objection. 

8.  That  the  defendant  is  shown  to  have  commenced  an 
action  for  malicious  arrest  against  the  plaintiffs  in  this 
suit,  or  some  of  them,  on  account  of  the  arrest,  which  the 
defendant  now  moves  to  set  aside,  and  that  bringing  such 
action  is  a waiver  of  the  irregularity  complained  of. 

Draper,  J. — Murphy  v.  Boulton  (8  U.  C.  B.  177)  and  the 
cases  therein  cited  dispose  of  the  first  preliminary  objection. 

The  second  is  answered  by  affidavit  of  Mr.  Vankoughnet. 

The  third  is,  I think,  an  attempt  to  extend  the  doctrine  of 
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waiver  beyond  any  authority  I -have  yet  found,  and  I do 
not  at  all  incline  to  go  such  a length. 

As  to  the  first  objection,  the  affidavit  states  that  James 
Hall  (the  defendant),  “ is  justly  and  truly  indebted  to  the 
plaintiffs  in  the  sum  of  £560  of  sterling  money  of  Great 
Britain  aforesaid,  due  upon  a bill  of  exchange  drawn  by 
the  plaintiffs  upon  the  said  James  Hall,  for  the  payment 
of  £560  to  the  order  of  the  plaintiffs,  and  accepted  by  the 
said  James  Hall,  payable  at  nine,  St.  Paul’s  Church-yard, 
London,  to  wit,  the  city  of  London  aforesaid ; ” and  after 
stating  the  claim  for  interest  on  the  bill,  it  proceeds, 
“ being  for  principal  money  and  interest,  the  sum  of  £565 
19s.  8 d.  of  sterling  money  aforesaid.”  I think  so  far  as 
the  statement  of  debt,  and  the  cause  on  which  it  arises, 
this  is  enough  ; although  the  word  “ sterling  ” is  not  added 
after  the  sum  in  the  statement  of  the  bill  of  exchange.  It 
is  sworn  that  defendant  is  indebted  in  £560  sterling,  due 
on  a bill  of  exchange  for  £560.  The  amount  of  debt  is 
positively  ascertained,  and  the  statement  of  the  cause  of 
action  is  sufficient  at  this  stage  of  the  cause. 

As  to  the  second  objection,  the  affidavit,  besides  the 
statements  above  set  forth,  contains  further  that  the  bill 
was  “ payable  at  a day  now  past,  which  said  bill  was  pre- 
sented at  the  said  number  nine,  St.  Paul’s  Church-yard 
aforesaid,  on  the  day  when  it  became  due,  and  refused 
payment ; ” and  at  ^the  latter  part  of  the  affidavit,  after 
stating  the  whole  amount  in  currency  of  the  several  sums 
for  which  it  is  intended  to  hold  defendant  to  bail,  there  is 
this  statement,  “ and  that  the  said  several  sums  of  money 
are  now  justly  due  and  payable  as  aforesaid.”  I think 
this  is  clearly  enough  to  shew  the  debt  and  each  part  of  it 
to  be  due  at  the  time  of  making  the  affidavit. — See  King 
v.  Sackett  (2  Jur,  495). 

As  to  the  third  objection,  there  is  good  ground  for  hold- 
ing that  the  right  to  recover  interest  on  the  bill,  if  resting 
strictly  on  the  contract,  should  be  more  explicitly  stated.  The 
statute  of  12  Vic.  ch.  86,  sec.  5,  does  not  affect  this  question. 
There  is  nothing  to  shew  that  the  bill  in  question  was  drawn, 
sold,  or  negotiated  in  Upper  Canada,  which  excludes  the 
application  of  some  of  the  provisions  of  that  act.  For  all 
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that  appears  it  may  have  been  drawn  and  accepted  in  Eng- 
land, and  such  is  the  inference  I should  be  inclined  to  draw 
from  this  affidavit.  Then  that  part  of  the  affidavit  relative 
to  interest  on  the  common  counts  is  open  to  the  same 
objection.  Both  claims  for  interest  are  defectively  stated. 

The  fourth  objection  applies  equally  to  the  statement  of 
the  sum  in  currency  of  the  claim  on  the  common  counts 
as  well  as  on  the  bill  of  exchange,  and  on  the  statement  of 
the  aggregate  amount.  In  each  case,  the  sum  of  sterling 
debt  is  sworn  to  amount  to  £ , “ or  thereabouts .” 

The  statute  16  Yic.  ch.  158,  declares  the  pound  sterling 
to  be  equal  to  £1  4s.  4 cl.  currency.  I have  not  seen  any 
proclamation  bringing  this  act  into  force,  and  therefore  4 & 
5 Yic.  ch.  93,  must  be  referred  to,  section  2 of  which  enacts 
that  the  pound  currency  shall  be  such  that  a British  sover- 
eign shall  be  equal  to  24s.  Ad.  currency.  At  this  rate,  the 
amount  stated  in  sterling  in  the  affidavit  would  not  reach 
“£1412  8s.  Bd.  of  lawful  money  of  Canada,”  which,  “or 
thereabouts ,”  is  stated  to  be  the  amount  in  currency  of  the 
several  sterling  debts  at  24s.  Ad.  to  the  pound  sterling.  The 
amount  in  currency  would  not  much  exceed  £1380  currency, 
while  the  writ  is  endorsed  for  £1412  8s.  3 d.  On  reading 
the  affidavit,  I do  not  perceive  that  any  ground  for  applying 
another  mode  of  computation  is  sufficiently  established.  If 
the  debt  be  payable  in  London, — I mean  the  debt  on  the 
^common  counts — and"  it  was  a part  of  the  contract  that  it 
f should  be  so  paid,  and  the  rate  of  exchange  is  at  present 
such  that  a larger  sum  than  24s.  Ad.  currencyis  necessary  to 
pay  a pound  sterling  in  London,  the  affidavit  should  disclose 
enough  to  shew  such  a right  in  the  plaintiffs  to  recover. 
But  there  is  nothing  of  the  sort.  The  words  “ or  there- 
abouts,” may  mean  less  as  well  as  more.  The  only  case  I have 
seen  approaching  the  present  is  Moultby  v.  Richardson  (2 
Burr.  1032),  in  which  a statement  of  the  sum,  “ as  he  com- 
putes it,”  was  held  not  to  vitiate.  That  case  is  hardly  recon- 
cilable with  other  decisions,  and  does  not  go  far  enough  for 
the  present  purpose.  The  object  of  stating  the  sum  'positively 
is  that  it  may  warrant  the  direction  endorsed  on  the  writ  to 
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take  bail  for  that  sum.  What  would  be  the  effect  of  endors- 
ing a writ  to  take  bail  for  £1412  8s.  3 d.,  “ or  thereabouts  ?” 
There  is  a want  of  precision,  which  by  itself  is  sufficient,  as 
appears  to  me, to  vitiatethe  affidavit, independent  of  the  force 
which  is  given  to  the  objection  by  a calculation  founded  on 
the  statute.  Could  perjury  be  assigned  on  such  an  affidavit 
if,  as  a matter  of  law,  the  plaintiffs’  claim  or  one  half  of  it 
(for  goods  sold,  &c.,)  was  limited  to  24s.  4 d.  to  the  pound 
sterling?  Would  not  “ or  thereabouts  ” be  insisted  on  as 
shewing  the  deponent  did  not  and  would  not  swear  positively  ? 
and  yet,  if  he  has  not  sworn  positively,  the  affidavit  is  insuffi- 
cient. The  more  correct  form,  as  appears  to  me,  would  have 
been,  that  the  defendant  was  indebted  to  plaintiffs  in  the 

sum  of  £ , ‘being  the  amount  claimed  in  currency  upon 

and  by  virtue  of  a bill  of  exchange,  drawn,  &c.f  for  the  pay- 
ment of  £560  sterling ; and  then  to  have  added  that  the  said 
sum  of  £560  sterling  in  the  said  bill  mentioned,  at  the  time 
of  drawing  the  said  bill  was,  and  still  is  of  the  value  of 

£ , (the  sum  first  stated),  of  lawful  money  of  Canada. 

And  if  it  is  indispensable  that  the  affidavit  should  shew  the 
sum  in  currency,  in  order  to  subject  the  defendant  to  be  held 
to  bail,  then  the  whole  affidavit  is  clearly  vitiated, in  my  opin- 
ion, by  the  uncertainty  created  by  the  words  11  or  thereabou  ts 

This  renders  it  necessary  to  enquire  whether  the  state- 
ment in  the  affidavit  of  a sum  certain  in  sterling  money  as 
due  on  the  bill  of  exchange,  and  of  another  sum  certain,  also^ 
in  sterling  money,  as  due  on  the  common  counts — (each  ' 
cause  of  action  being  otherwise  well  stated) — will  justify  the 
plaintiffs  in  holding  the  defendant  to  bail,  without  any  state- 
ment in  the  affidavit  of  the  amount  claimed  in  currency. 
For  if  it  will  not,  the  arrest  in  this  case  must-  be  set  aside. 
In  considering  this  question,  I have  referred  to  the  act  4 & 5 
Vic.  ch.  98,  secs.  2 & 3,  the  latter  of  which  contains  this 
expression,  “ in  any  law,  contract  or  agreement,  made  in  this 
Province  after  this  act  shall  be  in  force,  the  pound  sterling 
shall  be  understood  to  have  the  value  in  currency  hereby 
assigned  to  the  British  sovereign.”  I have  also  referred  to 
divers  acts  authorizing  public  loans — among  them  to  4 & 5 
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Yic.  ch.  38,  6 Vic.  ch.  8,  12  Vic.  ch.  5.  I have  also  looked 
upon  the  5 Geo.  II.  ch.  7,  as  material  in  this  respect — that 
it  makes  affidavits  taken  in  England  evidence  in  the  Col- 
onial courts ; that  it  was  passed  to  facilitate  the  recovery 
of  debt ; and  that,  as  a matter  of  practice,  and,  as  I think,, 
in  strict  accordance  with  the  act,  such  affidavits  usually,  if 
not  universally,  state  the  debt  in  sterling  money.  And  I 
have  finally  brought  myself  to  the  conclusion,  that  a state- 
ment of  a debt  due  to  a plaintiff  in  England,  setting  forth 
the  sum  in  sterling  money  only,  is  sufficient  to  warrant  the 
holding  of  the  debtor  to  bail,  due  observation  being  had  to 
the  other  portions  of  the  affidavit,  and  the  requisitions  of 
law  regarding  the  same.  There  is  nothing  inconsistent 
with  this  view  in  the  language  of  the  8 Vic.  ch.  48,  sec.  44, 
which  requires  before  arrest  an  affidavit  of  “ the  cause  of 
action  and  the  amount  justly  and  truly  due  to  the  said 
plaintiff  from  the  said  defendant.”  The  amount  is  stated 
certainly  by  being  stated  in  sterling  money,  and  as  to  the 
amount  in  currency,  the  statute  4 & 5 Vic.  ch.  93,  gives  the 
rule,  as  the  16  Vic.  ch.  158  will  do,  when  brought  into 
operation  by  proclamation.  In  either  case  the  maxim, 
“ id  cerium  est  quod  cerium  reddi  potest,”  will  be  applicable; 
and  if  the  affidavit  would  have  been  good  without  the  addi- 
tion of  that  part  which  professes  to  bring  it  into  currency,  is. 
it  vitiated  by  an  insufficient  statement  in  that  particular  ? 

The  rule  at  one  time  certainly  was,  that  if  an  affidavit 
to  hold  to  bail  for  several  causes  of  action  was  defective 
as  to  one,  it  would  be  bad  in  toto , and  this  although  the 
affidavit  related  to  separate  sums  and  separate  causes  of 
debt,  and  all  but  one  of  them  were  correct. — Baker  v.  Wills 
(1  Cr.  & M.  238) ; Kirk  v.  Almond  (2  Cr.  & Jr.  354)  ; 
Baggett  v.  Guy  (3  Dowl.  554).  But  of  late  years  a con- 
trary doctrine  has  prevailed  ; and  it  is  now  held  that  where 
the  affidavit  states  distinct  sums,  each  for  an  independent 
cause  of  action,  and  some  of  the  causes  of  action  are  defec- 
tively stated  while  others  are  properly  and  sufficiently  set 
forth,  the  affidavit  is  not  bad  altogether,  and  the  defendant 
is  not  entitled  to  be  discharged,  though  he  has  been 
arrested  on  that  very  affidavit  for  the  full  amount,  including: 
that  defectively  stated. — Jones  v.  Collins  (2  Jur.  374,. 
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6 Dowl.  526),  and  Cunliffe  v.  Maltass  (13  Jur.  751,  7 C.  B. 
695).  The  principle  appears  to  be  that  an  independent  and 
sufficient  statement  in  an  affidavit  shall  not  be  vitiated  by 
another  which  is  insufficient,  and  that  a party  arrested  for 
the  joint  amount  derived  from  both  the  sufficient  and  in- 
sufficient statements  is  entitled  to  relief,  not  by  being  wholly 
discharged,  but  by  a proper  reduction  in  the  amount  of  bail. 
Assuming  then,  as  I have  already  endeavored  to  establish, 
that  the  statement  of  debt  in  this  case  in  sterling  money 
alone  would,  if  in  other  respects  good,  be  sufficient  to  justify 
the  defendant’s  arrest,  it  seems  to  me  to  follow,  from  a right 
application  of  the  foregoing  principle,  that  such  statement 
is  not  affected  and  rendered  nugatory  by  the  insufficient 
statement  of  the  debt  in  currency;  and,  as  a consequence, 
that  the  defendant  is  not  on  that  account  entitled  to  his 
discharge ; but  only  to  have  the  amount  for  which  he  must 
give  bail  reduced  to  the  sum  in  sterling  converted  into 
currency  at  the  rate  of  24s.  4 d.  to  each  pound. 

This  conclusion  disposes,  on  the  same  ground,  of  the 
third  and  fifth  objections,  and  of  the  sixth  in  precisely  the 
same  manner. 

The  seventh  objection  is,  that  in  the  concluding  part  of 
the  affidavit  it  is  stated  that  defendant  is  immediately  about 
to  leave  Upper  Canada,  with  intent  and  design  to  defraud 
the  plaintiffs  “of  their  said  debt,”  whereas  the  statute  8 Vic. 
cli.  48,  sec.  44,  says,  “ with  intent  and  design  to  defraud  the 
plaintiff  of  the  said  debt.”  It  is  impossible,  I think,  to  draw 
any  distinction  of  substantial  sense  of  meaning  between  the 
two  phrases  “ their  said  debt  ” and  “ the  said  debt.”  Any 
evidence  which  would  sustain  an  indictment  for  perjury  on 
the  one  would,  I think,  equally  sustain  such  indictment  on 
the  other.  I do  not  think  so  closely  literal  an  adherence 
to  the  statute  is  necessary.  There  would  be  about  as  much 
reason  to  insist  that  ‘plaintiff  should  not  be  converted  into 
plaintiffs,  or  debt  into  debts  where  more  than  one  distinct 
debt  is  set  out  in  the  affidavit.  In  my  opinion  this  objection 
cannot  prevail. 

As  to  the  eighth  objection,  I have  in  another  case  expressed 
my  opinion  upon  it.  I think  the  words  “dated,  &c.,”  in  the 
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schedule  to  12  Vie.  ch.  63,  relate  to  bail  by  judge’s  order, 
and  not  to  bail  by  affidavit,  (a)  This  construction  has  already 
been  placed  on  a similar  schedule  in  the  English  statute. 

It  follows,  therefore,  in  my  opinion,  that  the  order  should 
be  made  that  the  defendant  be  discharged  from  custody  on 
giving  bail  in  proper  form  for  £560  sterling,  and  for 
£567  14 s.  sterling,  reduced  into  currency  at  the  rate  of 
24s.  4 d.  currency  to  the  pound  sterling,  and  that  the  plain- 
tiffs have  leave  to  amend  the  endorsement  to  take  bail  on  the 
writ  and  copy  thereof  accordingly.  As  this  application  has 
been  rendered  necessary  by  the  plaintiffs  endorsing  their 
writ  for  too  much,  I think  they  should  pay  the  costs. 

In  the  case  of  Bligh  et  al.  v.  Hall  a similar  application  is 
pending, founded  on  the  same  objections;  and  a further  objec- 
tion is  taken, not  however'eontained  in  the  summons, namely, 
that  the  promissory  note  stated  in  the  affidavit  is  set  forth  as 
“a  promissory  note,  dated  at  the  city  of  Toronto  aforesaid, 
made  by  the  said  James  Hall,  for  the  payment  to  the  said 
mercantile  firm  of  James  Brown,  Son,  & Company,  of  the 
said  sum  of  four  hundred  and  sixty-six  pounds,  nineteen 
shillings  and  four  pence, of  sterling  money  aforesaid, payable 
at  Messrs.  Glyn,  Mills  & Company,  at  London  aforesaid.” 
It  is  objected  that  it  does  not  appear  to  whom  the  note  is 
payable, and  that  it  should  have  been  stated  to  be  “payable,” 
and  not  “ for  the  payment  ” to  the  plaintiff.  The  only 
authority  referred  to  on  this  point  was  Case  v.  McVeigh, 
decided  in  Trinity  term,  3 & 4 Vic.,  in  our  own  court.  I 
have  only  seen  the  mention  of  this  case  in  Bobinson  & 
Harrison’s  Digest,  and  it  does  not  seem  to  me  to  affect  the 
question,  and  I must  confess  that  I do  not  appreciate  the 
force  of  the  objection.  The  term  used  seems  to  me  synonym- 
ous with  that  which  it  is  said  should  have  been  substituted. 

I think,  therefore,,  a similar  order  should  be  made  in  this 
case  ; that  the  defendant  should  be  discharged  from  cus- 
tody on  giving  bail  in  proper  form  for  £466  19s.  4 d.  and 
£466  sterling,  reduced  into  currency,  as  in  the  other  case, 
with  a like  order  as  to  amending  and  costs. 

(a)  See  Romberg  v.  Steenbock,  ante  page  2C0. 
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The  point  as  to  the  sufficiency  of  stating  in  an  affidavit  of 
debt  under  such  circumstances  the  debt  in  sterling  money, 
has  not,  that  I am  aware,  been  previously  raised.  I should 
be  very  glad  to  have  it  brought  before  the  full  court  in  Banc. 

In  Michaelmas  term  following,  in  the  Court  of  Common 
Pleas,  Eccles  on  behalf  of  the  defendant  moved  to  rescind 
the  above  order  made  by  Mr.  Justice  Draper  in  the  case  of 
Pawson  et  al.  v.  Hall,  taking  as  a ground,  besides  the  ob- 
jections mentioned  in  the  summons,  that  the  defendant 
was  arrested  for  a larger  sum  than  the  affidavit  shewed  to 
be  due  to  the  plaintiff.  Crooks  shewed  cause. 

Macaulay,  C.  J.,  delivered  the  judgment  of  the  court. 

Having  referred'to  2 B.  & A.  301,  1 Ch.  Rep.  28,  S.  C.  ; 
1 Ch.  Rep.  659  ; 2 Ch.  Rep.  16,  4 B.  & A.  243  ; 1 B.  & C. 
16,  4 B.  & C.  886,  7 D.  & R.  478,  S.  C. ; 3 M.  & W.  47. 
I think  the  rule  should  be  discharged. 

The  provincial  statute  8 Vic.,  ch.  48,  sec.  44,  to  authorize 
the  arrest  and  holding  to  bail,  requires  an  affidavit  to  be  first 
made  by  the  plaintiff,  his  servant  or  agent,  of  the  cause  of 
action,  and  the  amount  justly  and  truly  due  to  the  plaintiff 
from  the  defendant,  and  that  the  deponent  hath  good  reason 
to  believe,  &c.,  apprehended  departure,  &c.,  with  intent  to 
defraud  plaintiff  of  “ the  said  debt.” 

The  statute  12  Geo.  I,  ch.  29,  required  affidavit  to  be  made 
of  the  cause  of  action,  which  must  be  £20  or  upwards. 

The  cause  of  action  includes  the  amount,  and  our  statute 
expressly  requires  it  to  be  stated. 

1st.  As  to  the  bill  of  exchange,  the  affidavit  does  not  state 
when  or  where  it  was  drawn,  or  accepted , and  if  not  aided  by 
what  precedes  or  follows  it,  I think  £560,  which  is  stated  as 
the  amount  of  the  bill,  might,  in  this  court,  be  held  to  import 
lawful  money  of  Canada,  and  if  so  the  bill  wTould  not  support 
the  allegation  of  the  defendant  being  indebted  in  £560  sterling 
money  of  Great  Britain.  But  the  affidavit  not  only  describes 
the  plaintiff  as  of  St.  Paul’s  Church-yard,  London,  England, 
but  states  the  ainountoftheprincipaldebt  to  be£560sterling 
moneyofGreatBritain,thatthebillwasacceptedby  the  defen- 
dantpayableat  9 St.  Paul’s  Church-yard,  London;  but  it  pro- 
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ceeds  to  state  a further  debt  of  £5  19s.  8 d.  sterling  money 
aforesaid,  for  interest  thereon,’  and  then  proceeds,  “ being 
for  principal  money  and  interest  the  sum  of  £565  19s.  8 d.  of 
sterling  money  aforesaid/’  Now,  deducting  £5  19s.  8 d., 
leaves  the  sum  of  £560  manifestly  due  for  principal  and 
interest,  averred  to  be  sterling  money  aforesaid. 

Independent  of  intendment,  therefore,  I think  it  distinctly 
appears  that  the  bill  was  drawn  for  £560  sterling,  &c., 
which  would  be  its  legal  import  if  in  fact  drawn  in  and  pay- 
able in  London,  England.  If  not  so,  I think  perjury  might 
be  well  assigned  upon  the  allegation  that  the  deponent 
swore  the  bill  of  exchange  was  for  £560  sterling,  &c.  No 
case  is  quite  in  point — some  favor  the  defendant’s  appli- 
cation, others  tend  against  it.  The  case  of  Pickardo  v. 
Machado,  in  4 B.  & C.  886,  resembles  it  a good  deal. 
Abbott,  C.J.  there  differed  in  opinion  from  the  other  judges, 
and  there  is  great  force  in  his  observations  as  opposed  to 
their  opinion.  The  decision  does  not  seem  to  me  quite  con- 
sistent with  the  case  of  Sprowle  Legge,  1 B,  & G.  16. 

The  next  consideration  is  whether  the  affidavit  so  far  is 
good,  if  it  contained  nothing  more, and  I think  it  is.  The  pro- 
vincial statute  4 & 5 Vic.,  ch.  98,  secs.  2 and  3,  enacted  that 
the  pound  currency  should  be  such  that  the  pound  sterling, 
as  represented  by  theBritish  sovereign,  &c.,  should  be  equal 
to  £1  4s.  4 d.  currency;  and  in  any  contract  or  agreement 
made  in  this  province  the  pound  sterling  should  be  under- 
stood to  have  the  value  in  currency  thereby  assigned  to  the 
British  sovereign  of  lawful  weight  and  fineness. 

The  16  Vic.,  ch.  158,  sec.  4,  is  of  like  effect,  but  has  not 
force  of  law  as  yet ; see  sec.  20. 

Whether  the  present  contract  was  made  in  this  province 
or  not  does  not  appear  ; but  I think  we  know,  in  reference  to 
the  statute,  for  what  amount  the  bill  was  drawn,  and  have 
there  a guide  for  determining  the  amount  in  provincial 
currency.  It  is  mere  matter  of  computation. 

The  case  in  2 Ch.  Bep.  16  (Storie  v.  Ball)  favors  the  ob- 
jection, if  the  court  there  did  not  take  judicial  notice  of  the 
value  of  a pound  sterling  Irish  as  compared  with  a pound 
sterling  British. 
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I think  a declaration  merely  stating  the  bill  to  have  been 
drawn  in  pounds  sterling,  without  averring  the  amount  in 
currency,  would  be  good  and  not  demurrable,  and  that  upon 
a judgment  by  default  such  bill  ought  to  be  referred  to  the 
master  for  computation  ; and  if  so,  it  shews  that  the  court 
may  compute  the  amount.  Bail  for  so  many  pounds  ster- 
ling of  Great  Britain  would  be  sufficient,  and  the  recogni- 
zance binding,  and  so  of  all  other  contracts. 

As  Mr.  Crooks  remarked  in  his  argument,  we  have  no 
legal  data  or  test  for  determining  what  a pound  provincial 
currency  is,  except  by  reference  to  a pound  sterling,  and  a 
British  gold  sovereign,  under  the  statute. 

The  affidavits  onvthe  same  principle  are  equally  good  as 
to  what  the  rule  calls  the  common  counts  for  the  goods 
sold  and  delivered,  &c.,  and  the  promissory  note,  &c.,  and 
the  second  count. 

.Then  are  the  affidavits  vitiated  by  what  follows  ? I 
think  not.  As  to  the  different  sums  sworn  to  as  interest ; 
they  are  quite  independent  and  may  be  rejected  in  clear 
authority. — Cunliffe  v.  Maltass  (18  Jur.  751,  7 C.  B.  695, 
S.  C.),  and  cases  there  cited. 

The  next  consideration  is  the  effect  of  the  affidavit  in 
alleging  the  amount  in  provincial  currency  or  thereabouts. 
No  doubt  there  is  uncertainty  in  this  ; but  if  my  view  on 
the  former  points  be  correct,  I think  all  this  may  be  re- 
jected as  mere  miscalculation  or  surplusage.  It  is  said  the 
amounts  stated  exceed  currency  at  £1  4 s.  4d  to  the  pound 
sterling.  They  might  have  been  less  ; it  is  mere  compu- 
tation upon  data  of  which  we  have  judicial  knowledge,  and 
which  we  are  bound  to  notice. 

The  deponent  does  not  swear  positively  to  the  sum  in  pro- 
vincial currency,  unless  at  the  end.  The  affidavits  say, to  wit, 
so  and  so,  or  thereabouts, but  the  sums  in  currency  are  added 
as  the  debt  at  the  end  of  the  affidavits,  “ their  said  debt  of 
£1,142  8s.  3 d.,  and  £1,168  3s.  Id.  respectively.  The  de- 
ponent, however,  does  not  swear  positively  that  such  are  the 
debts.  Had  the  affidavits  commenced  by  alleging  that  the 
defendant  was  indebted  in  these  sums  in  provincial  currency, 
upon  bills,  promissory  notes,  goods  sold,  &c.,or  if  in  relation 
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to  each  ground  of  action  the  amount  in  provincial  currency 
had  been  stated  as  the  debt, followed  by  the  statement  of  bills 
or  notes,  &c.,  in  so  many  pounds  sterling,  and  the  amount 
was  inaccurately  stated  and  over-stated  in  provincial  cur- 
rency, I should  have  thought  the  affidavit  bad  ; but  it  is 
not  so  here.  The  affidavits  in  the  first  place  sufficiently 
state  the  cause  of  action  and  amount  in  sterling,  and  then 
superadd  the  supposed  amount  in  provincial  currency  in- 
correctly. The  debts  are  sworn  to  in  sterling  money  of 
Great  Britain.  That  alone  was  sufficient,  and  not  destroy- 
ed by  what  follows,  all  of  which  may  be  disregarded. 

It  is  said  that  on  this  principle  a party  might  be  arrested 
for  £100,000  currency,  upon  a promissory  note  for  £100 
sterling,  with  impunity.  I do  not  think  so.  If  the  court 
saw  anything  importing  gross  excess,  or  a design  to  abuse  its 
process,  it  would  no  doubt  set  aside  the  arrest,  independent 
of  which  the  plaintiff  or  agent  might  be  liable  to  an  action 
for  an  arrest  under  such  circumstances.  Here  I see  no  rea- 
son to  impute  any  such  negligence  or  motive,  for  it  may  be 
that,  in  reference  to  the  course  of  exchange  in  the  commer- 
cial world,  the  sum  stated  in  currency  may  be  due  to  en- 
able the  plaintiffs  to  place  in  London  the  sums  sterling 
mentioned  in  the  affidavits  under  judgments  recovered 
here  in  provincial  currency. 

The  other  objections  are  not  relied  upon  as  sufficient  in 
themselves,  nor  do  I think  there  is  any  material  force 
in  them. 


Gillespie  et  al.  v.  Nickerson. 

Sheriff—  Ca.  Sa. — Poundage. 

Where  a Ca.  Sa.  was  delivered  to  the  sheriff,  with  instructions  to  return 
it  “ non  est  inventus  ” at  the  expiration  of  four  days,  and  the  bail  in  the 
meantime  surrendered  the  defendant  into  his  custody, 

Held , that  he  was  entitled  to  poundage. 

[Chambers,  *23rd  December,  1850.] 

The  sheriff  had  a Ca.  Sa.  delivered  to  him  against  the 
defendant,  who  had  given  bail  to  the  action.  He  was  instruc- 
ted that  t be  writ  was  merely  to  lie  in  his  hands  four  days, 
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in  order  to  charge  the  bail,  and  that  he  need  not  arrest  the 
defendant,  but  was  to  return  the  writ  non  est  inventus 
after  four  days. 

While  the  writ  was  so  lying  in  the  sheriff’s  bands  the 
bail  brought  the  defendant  to  the  sheriff,  and  surrendered 
him,  and  the  sheriff  received  him  into  custody. 

The  sheriff  claimed  poundage.  The  plaintiffs  contended 
he  was  not  entitled  to  it. 

Bobinson,  C.  J. — I think  the  sheriff  is  clearly  entitled  to 
poundage,  for  he  w'as  bound  to  receive  the  debtor  when  sur- 
rendered in  discharge  of  his  bail,  and  the  sheriff  having 
him  in  custody  was  entitled  to  his  poundage.  Magnay  v. 
Monger  (4  Q.  B.  817),  is  a decision  in  point. 


Begina  ex  rel.  Freeman  v.  Jones. 

Election — Disclaimer — Effect  of  new  election  illegally  ordered. 

On  the  4th  of  March  the  relator  obtained  a summons  to  contest  defen- 
dant’s election,  and  the  writ  and  statement  were  served  on  that  day. 
On  the  9th,  the  defendant  sent  a written  disclaimer  to  the  judge  in 
chambers,  which  was  received  on  the  10th,  and  on  the  18th  the  relator’s 
affidavit  was  filed,  stating  that  defendant  consented  to  his  own  nomina- 
tion and  had  taken  his  seat,  &c.  No  proof  of  the  grounds  taken  in  the 
statement  were  ever  filed,  and  the  case  was  then  allowed  to  drop.  On  the 
27th  of  April  the  relator  filed  a further  affidavit,  stating  that  after  the 
disclaimer  the  Reeve  had  ordered  a new  election,  at  whioh  he,  the 
relator,  was  duly  elected,  but  that  the  defendant  persisted  in  retaining 
his  seat,  contending  that  it  had  not  become  vacant  by  his  disclaimer. 
The  Chief  Justice,  under  these  circumstances,  refused  to  give  judgment 
as  if  the  matter  were  still  pending  on  the  summons,  there  being  no 
proof  of  any  of  the  objections  taken  ; but 
Held,  that  the  disclaimer  could  not  nullify  the  election,  as  the  parties 
seemed  to  have  supposed,  and  that  if  the  council  should  support  the 
relator  in  his  seat,  the  defendant  or  some  one  else  must  move  against 
his  election  on  the  ground  that  it  was  illegally  ordered  ; or 
That  the  judge  who  was  in  chambers  at  the  return  of  the  summons  might 
perhaps  enter  an  adjournment  to  a certain  day,  and  call  for  proofs  as 
to  the  first  election,  and  give  judgment. 

[Chambers,  27th  April,  1854.] 

On  the  4th  of  March  the  relator  obtained  a writ  which 
seemed  to  have  issued  from  the  deputy  clerk  of  the  Crown 
office  at  Hamilton,  to  set  aside  the  defendant’s  election,  on 
the  grounds : 

1.  That  the  returning  officer  did  not  procure  a copy  of 
the  collector’s  roll  for  the  township  or  ward  (as  required 
by  law)  for  the  year  1858. 
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2.  Thatnosuch roll  was  present  at  the  time  of  the  election. 

8.  That  due  notice  was  not  given  of  the  election,  by 
posting  up  public  notices  as  the  statute  requires. 

4.  That  the  returning  officer  received  many  illegal  votes 
(not  said  for  whom)  in  consequence  of  the  absence  of  a 
verified  copy  of  the  collector’s  roll. 

5.  That  the  defendant  procured  one  Davis,  a qualified 
voter,  to  vote  for  him  by  bribery,  giving  him  fifteen  shillings 
for  his  vote. 

6.  That  at  the  time  of  the  election  the  defendant  was 
interested  in  a contract  with  the  corporation. 

The  writ  and  statement  were  served  on  defendant  on  the 
4th  of  December  last. 

On  the  9th  of  December  the  defendant  disclaimed  in 
writing,  as  the  statute  directs,  by  a letter  directed  to  the 
clerk  in  chambers  (where  the  summons  was  made  return- 
able), which  disclaimer  was  received  by  the  clerk  in  cham- 
bers on  the  10th  of  March. 

And  on  the  11th  of  March  the  relator  made  affidavit, 
which  was  filed  in  chambers  on  the  18th,  stating  that  the 
defendant  was  a consenting  party  to  being  put  in  nomina- 
tion as  a candidate  ; that  he  afterwards  took  his  seat  in 
the  municipal  council  as  a member,  acted  as  such,  and 
voted  for  himself  as  a deputy  reeve  of  the  township. 

No  proofs  of  the  allegations  in  the  statement  seemed  ever 
to  have  been  filed  ; the  case  appeared  never  to  have  been 
taken  up  or  moved  in  by  the  relator  in  chambers  ; it  ap- 
peared to  have  been  assumed  that  the  disclaimer  neces- 
sarily put  an  end  to  the  case. 

Now,  on  the  27th  of  April  the  relator  filed  an  affidavit, 
made  on  the  8th  of  April,  in  which  he  swore  that  the  de- 
fendant had  disclaimed  according  to  law,  and  had  also  de- 
livered a duplicate  of  his  disclaimer  to  the  clerk  of  the 
municipality  ; that  after  a reasonable  time  had  elapsed  the 
reeve  of  the  township  issued  a writ  for  the  election  of  a 
township  councillor  in  the  place  of  Jones,  the  defendant , 
whose  seat  had  become  vacant  by  virtue  of  such  disclaimer  ; 
that  at  such  new  election  he,  the  relator,  received  the 
greatest  number  of  votes,  and  was  declared  elected. 

Hi 
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That  after  such  election  and  return  this  defendant  took 
his  seat  at  themeeting  of  thecouncil,as  township  councillor, 
claiming  his  right  to  sit, on  the  ground  that  his  seat  had  not 
become  vacant  by  reason  ofhisdisclaimerand  the  subsequent 
election  ; and  that  he  persisted  in  claiming  his  right  to  sit. 

The  relator,  by  his  counsel,  now  applied  to  the  judge  in 
chambers  to  dispose  of  the  case  as  pending  under  the  sum- 
mons, by  giving  a judgment. 

Robinson,  C.J. — There  is  no  proof  before  me  of  any  ob- 
jection to  the  statement.  It  is  not  shewn  that  at  the  re- 
turn of  the  summons  anybody  appeared  on  either  side. 
There  is  no  entry  on  the  summons  of  any  judgment,  or  of 
any  appearance  and  postponement. 

I see  no  warrant  in  the  statute  16  Vic.  ch.  181,  or  any 
preceding  statute,  for  proceeding  as  the  relator  has  done. 
The  disclaimer  can  only,  so  far  as  I can  discern,  have  the 
effect  of  saving  the  defendant  from  costs,  when  he  disclaims 
properly  and  in  time,  and  when  it  is  not  clear  that  he  was 
consenting  to  his  nomination. 

Suppose  all  the  objections  had  been  futile,  as  some  one 
or  more  of  them  perhaps  are,  could  the  defendant,  by  dis- 
claiming, nullify  the  election  ? 

Of  what  use  would  those  provisions  be  which  disable 
councillors  from  resigning  without  consent  of  the  council, 
and  which  compel  those  elected  to  be  sworn  in  and  act,  or 
pay  a fine  of  ^£20  (a), if  upon  summons  and  statement  stating 
any  absurd  cause,  or  any  valid  cause  wholly  unsubstantiated 
by  proof,  and  perhaps  got  up  by  the  defendant  himself,  he 
could  at  his  pleasure  disclaim  and  so  set  aside  his  election  ? 

I see  no  affidavit  here  even  of  the  truth  of  the  statement 
made  by  the  relator — no  proof  of  any  kind ; there  have  been 
no  proceedings  on  the  summons — no  judgment;  and  yet 
without  any  judgment,  and  before  the  term,  and  immedi- 
ately upon  the  disclaimer,  the  town  reeve  seems  to  have 
assumed  that  he  could,  as  of  course,  order  a new  election. 

I see  no  clear  course,  if  the  council  supports  the  relator 
in  his  seat  under  the  new  election,  than  for  Jones  or  some 
one  else  to  contest  his  right  in  the  ordinary  manner,  on  the 


(a)  See?&2  Vic.  ch.  81,  sec.  130 ; 16  Vic.  ch.  181,  sec.  38. 
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ground  that  the  new  election  was  illegally  ordered ; or  the 
judge  who  waa  in  chambers  at  the  return  of  the  summons 
may  perhaps  enter  an  adjournment  now  to  a certain  day, 
and  call  for  proofs  of  the  objections  to  the  first  election  and 
give  judgment,  and  deliver  it  in  next  term. 


Brett  v.  Smith. 

Arrest  by  creditor  here  of  English  debtor  who  has  come  to  this  province  for  a 
temporary  purpose — Affidavit  to  hold  to  bail — Before  whom  to  be  sworn — 
Commissioner,  necessity  for  designation  of — Notarial  charges  improperly 
included — Affidavit  bad  as  to  them  only — Capias,  direction  to  sheriff— Ab- 
sence of  Chief  Justice,  teste  of  writs. 

The  plaintiff,  a merchant  living  in  Toronto,  arrested  the  defendant  who 
had  lately  arrived  from  England,  on  a bill  accepted  by  him  there.  The 
arrest  was  moved  against  on  the  ground  that  the  defendant  was  here 
for  a temporary  purpose  only,  and  on  matters  of  business ; but  the 
plaintiff  gave  reason  for  believing  that  the  defendant  had  absconded 
from  England  to  avoid  proceedings  taken  against  him  there  on  this  same 
bill,  and  the  judge  under  these  circumstances  refused  to  interfere. 

An  affidavit  to  hold  to  bail  before  action  commenced  may  be  sworn  be- 
fore the  plaintiff’s  attorney. 

A commissioner  administering  an  affidavit  sufficiently  designates  him- 
self in  the  jurat  as  “ A Comr.,  dfcc.” 

An  affidavit  to  hold  to  bail  stated  that  defendant  was  indebted  to  deponent 
in  £1217  16s.  5d.  of  lawful  money  of  Canada,  upon  and  on  account  of  a, 
bill  of  exchange  for  £1000  sterling  (describing  the  bill)  ; that  neither 
the  defendant  nor  any  other  person  had  paid  the  said  bill  or  any  part 
thereof ; and  that  the  sum  of  19s.  sterling  was  paid  by  defendant  for 
notarial  charges  in  protesting  the  same.  Held,  that  the  amount  due 
for  the  bill  was  sufficiently  distinguishable  from  the  notarial  charges, 
which  ought  not  to  have  been  included  ; and  therefore  that  the  arrest 
should  not  be  set  aside,  but  the  amount  to  take  bail  for  should  be  re- 
duced by  deducting  such  charges. 

The  plaintiff  need  not  state  expressly  that  he  is  the  holder  of  the  bill  at 
the  time  of  making  the  affidavit  to  hold  to  bail. 

A capias  addressed  “ To  the  sheriff  of  the  united  counties  of  York  aud 
Peel,”  and  directing  him  to  take  defendant  “ if  he  shall  be  found  in  your 
county ,”  is  sufficient,  for  the  latter  sentence  may  be  rejected  as  sur- 
plusage. 

The  absence  of  the  Chief  Justice  from  the  province  does  not  make  it  im- 
proper to  teste  writs  in  his  name. 

[Chambers,  February,  1855.] 

On  the  28rd  of  February,  1855,  Helliwell  obtained  a 
summons  calling  on  the  plaintiff  to  shew  cause  why  the 
bailable  writ  of  capias  in  this  cause,  the  service  of  the  copy 
of  the  same,  and  the  arrest  of  the  defendant  thereunder, 
should  not  be  set  aside,  and  the  defendant  be  altogether 
discharged  from  custody  under  the  same,  with  costs,  on 
the  following  grounds  : 
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1.  That  there  is  no  law  in  this  province  which  authorises 
the  arrest  of  any  party  for  any  debt  before  judgment. 

2.  That  the  defendant  is  a resident  and  inhabitant  of 
England,  and  being  in  this  province  for  a temporary  period 
on  matters  of  business,  is  not  amenable  to  the  laws  of 
arrest  of  this  province  for  a debt  contracted  in  England,  as 
the  debt  in  this  cause  was. 

3.  That  the  affidavit  of  debt  is  sworn  before  the  plaintiffs 
attorney  in  the  cause,  by  whom  the  bailable  writ  was  issued. 

4.  That  it  does  not  appear  that  the  said  affidavit  was 
sworn  before  a commissioner  for  taking  affidavits  in  this  or 
any  other  court,  or  was  sworn  to  before  a duly  qualified 
person. 

5.  That  the  affidavit  of  debt  is  vague  and  uncertain  in 
stating  the  amount  of  the  defendant’s  indebtedness  to  the 
plaintiff  on  the  bill  mentioned  in  the  affidavit,  in  not  setting 
out  what  part  of  the  whole  of  the  plaintiffs  claim  is  for 
principal  money,  and  what  for  interest  or  damages,  and  what 
for  notarials  ; nor  does  it  appear  how  the  defendant  can  be 
indebted  to  the  plaintiff  in  the  sum  of  £1217  16s.  5 d.  as  the 
acceptor  of  a bill  for  £1000  sterling  ; that  the  said  affidavit 
does  not  shew  that  the  whole  money  for  which  the  arrest  has 
been  made  is  principal  money,  but  on  the  contrary  shews 
the  said  sum  for  which  the  arrest  has  been  made  is  made  up 
partly  of  notarial  charges,  or  some  other  sum  not  principal 
money;  that  the  notarial  charges  form  no  part  of  the  moneys 
in  the  bill,  and  if  the  defendant  was  liable  to  arrest  for  such 
charges  the  amount  should  have  been  stated  separately  from 
the  principal  money,  and  should  have  been  stated  as  a 
separate  charge  for  money  paid. 

6.  That  the  affidavit  does  not  allege  that  the  bill  was 
returned  to  the  plaintiff,  nor  that  he  was  the  holder  thereof 
at  the  time  of  making  the  affidavit 

7.  That  the  writ  is  directed  to  the  sheriff  of  the  united 
counties  of  York  and  Peel,  and  yet  in  the  body  thereof  the 
sheriff  is  only  commanded  to  take  the  defendant  if  he  shall 
be  found  in  his  county  ; it  is  therefore  uncertain  what  is 
meant,  as  the  sheriff  is  not  the  sheriff  of  one  county,  but  of  a 
union  of  counties,  and  the  writ  and  copy  are  uncertain  and 
irregular  in  that  respect. 
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8.  That  the  writ  is  tested  in  the  name  of  the  Chief  Justice 
of  the  court,  who  is  absent  from  the  province,  instead  of  the 
senior  puisne  judge  of  the  court. 

9.  That  it  is  not  made  to  appear  by  the  copy  of  the  writ 
served  on  defendant  that  there  was  any  seal  affixed  to  the 
original  writ ; and  on  other  grounds  disclosed  in  affidavits 
and  papers  filed. 

On  the  26th  of  February  the  case  was  argued  by  Hagarty , 
Q.C.,  for  defendant,  and  Freeland  for  the  plaintiff. 

The  material  parts  of  the  affidavit  to  hold  to  bail,  so  faras 
relate  to  the  questions  raised  on  the  argument, were  as  follow: 

The  plaintiff  made  oath  that  Eobert  Smith  was  justly  and 
truly  indebted  to  him  in  the  sum  of  £1217  16s.  5d.  of  lawful 
money  of  Canada,  upon  and  on  account  of  a,  bill  of  exchange 
made  by  Joseph  Helliwell  and  Sons  at  the  city  of  Toronto, 
on  the  18th  of  August,  1854  ; and  that  Joseph  Helliwell  & 
Sons,  on  the  day  and  year  aforesaid,  drew  the  said  bill  in 
writing,  directed  to  the  said  Eobert  Smith  at  Bacup,  and 
thereby  required  him  to  pay  to  their  order  in  London  the 
sum  of  £1000  sterling , three  months  after  sight,  and  the 
said  Joseph  Helliwell  & Sons  then  endorsed  and  delivered 
the  said  bill  to  deponent ; and  afterwards,  on  the  5th  of 
September,  the  said  bill  was  duly  presented  to  the  said  Eobert 
Smith  for  acceptance,  who  then  had  sight  of  and  accepted 
the  same,  payable  at  Messrs.  Dinsdale,  Dewell  & Co.’s,  in 
the  city  of  London.  Deponent  further  saith  that threemonths 
after  sight  thereof  have  expired , and  that  neither  Robert 
Smith  nor  any  other  person  hath  paid  the  said  bill  or  any 
part  thereof although  the  same  was  duly  presented  for  pay- 
ment on  the  day  when  it  became  due,  and  the  said  bill  was 
then  duly  protested  for  non-payment  thereof,  and  the  sum  of 
19s.  sterling  was  paid  by  deponent  for  notarial  charges  in 
and  about  the  said  protesting ; and  deponent  saith  that 
Eobert  Smith  is  now  justly  and  truly  indebted  to  this  depo- 
nent in  the  said  sum  of  £1217  16s.  5 d.  as  the  acceptor  of 
the  said  bill;  and  that  he  hath  good  reason  to  believe, and  doth 
verily  believe, thatthesaid  Eobert  Smithisaboutimmediately 
to  leave  Upper  Canada  to  defraud  him  of  his  said  debt. 

In  the  jurat  the  words  “ A Comr.,  &c,”  were  added  to  the 
commissioner’s  name. 
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The  first  and  ninth  grounds  were  abandoned  on  the 
argument,  {a) 

The  affidavit  of  defendant,  made  on  the  28rd  of  February, 
1855,  stated  that  he  was  not  at  the  time  of  making  such 
affidavit,  and  never  had  been,  a resident  of  this  province  ; 
that  his  domicile  is  in  the  town  of  Bacup,  in  the  county  of 
Lancaster,  England ; that  he  was  in  this  province  for  a 
temporary  period,  on  matters  of  business  connected  with  the 
very  acceptance  for  which  he  was  arrested  ; that  in  conse- 
quence of  not  receiving  remittances  from  this  province  from 
Joseph  Helliwell  & Sons,  according  to  an  agreement  made 
with  them,  deponent  sailed  from  England  on  the  13th  of 
January  last,  and  arrived  in  Toronto  about  the  29th  of 
January,  for  the  sole  purpose  of  examining  into  the  affairs 
of  the  said  Helliwell  & Sons,  and  with  the  intention  of 
returning  again  to  his  home  and  domicile  in  Bacup  as  soon 
as  he  had  ascertained  the  correct  position  of  his  affairs  in 
connection  with  Helliwell  & Sons ; that  immediately  upon 
his  arrival  he  had  to  send  back  to  England  for  papers  and 
documents  necessary  to  such  an  examination,  and  was 
merely  awaiting  their  arrival ; that  since  his  arrival  in  the 
province  he  had  been  to  Montreal  to  arrange  business  he 
had  in  that  city,  and  returned  thence  on  the  13th  of 
February  ; that  his  domicile  always  had  been  and  then  was 
in  England,  where  his  family  then  were  ; that  his  visit  to 
this  province  was  solely  on  matters  of  business,  and  that  his 
intention  was  to  return  to  his  native  country  as  soon  as  he 
had  completed  the  business  which  brought  him  hither,  and 
that  he  never  at  any  time  had  an  intention  of  settling  or 
becoming  a domiciled  inhabitant  of  this  province,  and  that 
he  never  was  in  the  province  before  the  13th  of  January  last, 
except  on  one  occasion  in  the  year  1848,  when  he  came  to 
Lower  Canada  on  business,  and  extended  his  journey  to 
Upper  Canada,  where  he  remained  about  ten  days,  and 
returned  to  England,  where  he  has  remained  ever  since  with 
his  wife  and  children,  who  reside  at  Bacup;  and  that  the  bill 
for  which  he  was  arrested  was  accepted  at  that  place,  and 


(a)  The  ninth  objection  is  decided  m Carroll  v.  Light,  ante  page  137. 
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not  in  any  part  of  Canada,  and  that,  as  far  as  he  could 
recollect, he  never  had  any  other  correspondence  on  business 
with  the  plaintiff. 

The  plaintiff  filed  a further  affidavit,  sworn  to  on  the  26th 
of  February,  1855,  to  which  was  appended  a copy  of  a letter 
from  Joseph  Helliwell  & Sons  to  the  defendant,  dated 
Toronto,  December  23rd,  1855,  and  a letter  from  the  de- 
fendant to  Messrs.  John  Haley  & Co.  in  reference  thereto, 
but  which  was  not  dated,  wherein,  he  requested  further 
proceedings  to  be  stayed,  as  proceedings  against  him  would 
only  ruin  him,  for  he  had  not  the  power  of  paying  until  « 
remittances  came  from  Canada,  having  already  paid  out  all 
he  had.  He  further  requested  them  to  give  instructions  to 
their  solicitor  not  to  proceed  any  further,  but  let  things  come 
round,  and  that  he  would  be  willing  to  pay  that  expense  ; he 
wished  them  to  telegraph  Messrs.  Atkinson,  Saunders  & 
Last,  his  solicitors  at  Manchester, in  the  morning  on  receipt 
of  his  letter,  that  he  might  know  whether  to  accept  the  bills 
drawn  on  him  (referred  to  in  the  Messrs.  Helliwell’s  letter) 
or  not,  and  concluded  by  saying,  “ I shall  be  in  Manchester 
to-morrow,  and  hope  to  have  telegraph  as  desired  above.” 

The  plaintiff  stated  that  proceedings  were  commenced  in 
England  to  recover  the  amount  of  the  bill  of  exchange  on 
which  the  action  was  brought,  and  were  being  carried  on 
when  the  defendant  left  England  ; that  the  plaintiff  was  a 
passenger  by  the  mail  steamer  which  left  this  continent  for 
England  on  Wednesday,  the  27th  of  December,  1854;  that 
the  mail  from  Toronto  to  England  by  that  steamer  was  made 
up  for  despatch  on  Monday  morning,  the  25th  day  of  the 
said  month  of  December  ; that  he  believed  the  letter  of  the 
23rd  of  December,  from  Helliwell  & Sons  to  the  defendant, 
went  to  England  in  the  same  steamer,  and  at  the  same  time 
as  he  did  ; that  the  letter  of  the  defendant  before  referred 
to  as  annexed  to  the  affidavit  was  written  in  relation  to  the 
proceedings  taken  in  England  against  him  on  the  said  bill  of 
exchange  ; that  an  answer  was  sent  by  telegraph  to  defen- 
dant’s letter,  stating  that  proceedings  would  not  be  stayed  ; 
that  he  believed  the  letter  of  defendant  referred  to  was 
written  on  the  11th  of  January,  1855;  that  the  steamer  he, 
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the  plaintiff,  went  in  arrived  at  Liverpool  on  the  10th  of 
January;  that  previous  to  the  dishonor  of  the  bill  the 
defendant  had  carried  on  business  as  a member  of  the  firm 
of  James  Smith  & Sons  at  Bacup;  and  when  the  plaintiff  was 
informed,  shortly  after  the  10th  of  January,  that  the  defen- 
dant had  left  England,  he  went  to  Bacup  and  made  enquiries 
respecting  the  defendant, and  then  saw  two  persons  whom  he 
was  informed  and  believed  were  the  brother  and  brother-in- 
law  of  defendant,  who  informed  him  that  in  contemplation 
of  the  bill  being  dishonored  defendant  had  agreed  to  retire 
from  the  said  firm  of  James  Smith  & Sons,  and  had  sold  to 
them,  who  were  his  partners  in  the  firm,  all  his  interest 
therein  for  £1100,  which  they  had  paid  him  in  bills,  and 
which  he  either  had  applied  or  could  apply  as  he*pleased  for 
his  own  purposes,  and  on  the  plaintiff  inquiring  why  he  had 
not  applied  the  same  in  payment  of  the  bill  for  which  the 
action  was  brought,  the  reply  he  received  was, the  defendant 
had  said  that  he  had  paid  enough  for  the  Helliwells,  and 
would  pay  no  more ; that  on  his  said  visit  to  Bacup  the 
plaintiff  was  further  informed  that  the  defendant  went  to 
Manchester  to  receive  the  telegraph  answer  to  his  letter, and 
after  the  receipt  thereof  defendant  never  returned  to  his 
former  residence  at  Bacup,  but  sent  to  obtain  his  clothes 
from  thence  and  left  England;  that  between  the  10th  and 
13th  of  January  no  mail  from  America  was  received  in 
England,  and  consequently  the  defendant  could  not  have 
received  any  letter  from  Helliwell&  Sons  later  than  the  one 
referred  to  ; that  at  the  time  the  defendant  so  left  England 
a summons  had  been  obtained  from  the  Court  of  Bankruptcy 
at  Manchester  against  the  defendant  in  respect  of  the  said 
bill ; and  the  plaintiff  was  informed  and  believed  that  in 
consequence  of  the  departure  of  the  defendant  the  said 
summons  could  not  be  served,  and  the  proceedings  in  bank- 
ruptcy were  rendered  nugatory ; that  he  believed  the  defen- 
dant was  absconding  from  England,  and  that  he  sold  his 
property  there  and  absconded  for  the  purpose  of  eluding  the 
proceedings  at  law  and  in  bankruptcy  which  were  then  being 
instituted  against  him,  and  for  the  purpose  of  evading 
payment  of  the  amount  justly  due  by  him  as  the  acceptor  of 
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the  bill  sued  upon  in  this  cause ; that  he,  the  plaintiff,  had 
been  informed  by  the  Helliwells,  and  by  Thomas  Clarkson 
referred  to  in  the  letter  from  the  said  Helliwells  to  the 
defendant,  that  previous  to  writing  the  said  letter  the  said 
Helliwells  had 'remitted  to  the  defendant  money  sufficient  to 
pay,  and  for  the  purpose  of  paying,  the  bill  sued  on  in  this 
cause,  and  that  the  defendant  had  misapplied  the  same;  and 
further,  that  when  the  defendant  left  England  he,  the 
plaintiff,  had  no  doubt  he  left  with  a full  intention  of  not 
returning,  and  that  he  fully  believed,  if  defendant  should  be 
discharged  from  arrest  in  this  cause, the  debt  would  be  wholly  , 
lost  to  him,  the  plaintiff. 

Bichards,  J. — As  to  the  second  objection,  the  decisions 
referred  to  and  quoted  in  Frear  v.  Ferguson  (2  Chamb.  Bep. 
144)  seem  to  me  to  establish  the  principle  that  it  would  be  a 
fraud  upon  our  law  to  permit  one  of  two  foreigners  to  arrest 
the  other,  who  happened  to  be  here  on  some  temporary 
business,  intending  clearly  to  return  to  his  own  country, for 
a debt  contracted  there.  In  this  case  the  plaintiff  is  a 
resident  of  Toronto,  and  he  states  reasons  in  his  affidavits 
for  believing  that  defendant  absconded  from  England  to 
avoid  proceedings  that  were  taken  against  him  there  for 
the  recovery  of  the  amount  due  on  the  bill  of  exchange  for 
which  this  action  is  brought. 

Under  the  facts  and  circumstances  disclosed  by  the  affi- 
davits, I do  not  think  I would  be  justified  in  ordering  the 
defendant  to  be  discharged  from  arrest  on  the  ground 
secondly  taken. 

As  to  the  third  objection  : it  is  laid  down  in  Chitty’s 
General  Practice  (Yol.  iii.  p.  338),  “ An  affidavit  to  hold  to 
bail  may  be  sworn  before  a commissioner  who  is  to  be  the 
plaintiff’s  attorney  and  has  already  been  retained  in  the 
cause,  and  although  it  is  expressly  provided  that  no  other 
affidavit  pending  the  cause  can  be  so  sworn.”  He  quotes 
B.  E.  15  Geo.  II.,  B.  H.  2 W.  IY.  r,  6.  I have  always  un- 
derstood this  to  have  been  the  practice,  and  in  the  absence 
of  any  authority  to  the  contrary,  I shall  overrule  this  objec- 
tion (see  Tidd’s  Practice,  179,  1 Chitty’s  Archbold’s  Prac- 
tice, 1836,  p.  112). 
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The  case  of  Murphy  v.  Boulton  (3  U.C.R.  177)seemstome 
to  dispose  of  the  fourth  objection, and  this  case  is  quoted  with 
approbation  by  Mr.  Justice  Draper  in  Pawson  et  al.v.Hall.(a) 

As  to  the  fifth  objection,  there  is  no  doubt  that  the 
plaintiff  is  wrong  in  holding  the  defendant  to  bail  for 
notarial  charges,  and  if  the  affidavit  does  not  shew  a specific 
indebtedness  ofa  certainascertainable amount,  independent 
of  the  notarial  charges,  the  affidavit  will  be  held  bad.  The 
plaintiffstatesthatdefendantisindebtedtohim£121716s.5(7. 
of  lawful  money  of  Canada,  upon  and  on  account  of  a bill  of 
exchange  for  £1000  sterling,  accepted  by  the  defendant  and 
overdue, and  that  neither  the  defendant  nor  any  other  person 
hath  paid  the  said  bill  or  any  part  thereof ; and  the  sum  of 
19s.  sterling  was  paid  by  plaintiff  for  notarial  charges.  The 
plaintiff  also  says  that  defendant  is  now  justly  and  truly 
indebted  to  him  in  the  said  sum  of  £1217  16s.  5 d. 

If  the  affidavit  had  been  drawn  so  as  to  state  that  the 
defendant  was  indebted  to  the  plaintiff  in  the  sum  of 
£1217  16s.  5 d.  of  lawful  money  of  Canada,  as  follows, 
that  is  to  say,  in  the  sum  of  £1216  13s.  4 d.  of  such  lawful 
money,  as  acceptor  of  a certain  bill  of  exchange  for  £1000 
sterling,  and  then  described  the  bill,  and  in  the  further  sum 
of  £1  3s.  Id.  of  lawful  money  of  Canada  for  money  paid  as 
notarial  charges  in  protesting  the  said  bill  for  non-payment, 
which  said  money  was  paid  by  the  plaintiff  in  England  as 
the  sum  of  19s.  sterling,  then  there  would  be  no  difficulty  in 
separating  the  latter  amount  from  the  former,  and  letting 
the  arrest  stand  for  the  amount  of  the  principal  money  due 
on  the  bill.  The  difficulty  arises  from  stating  the  two  sums 
together.  It  is  apparent  that  the  amount  is  made  up  by 
turning  £1000  19s.  sterling  into  Canadian  currency.  It 
appears  to  me,  however,  that  the  affidavit  shews  with  suffi- 
cient certainty  that  the  defendant  is  indebted  to  the  plaintiff 
in  the  sum  of  £1000  sterling  on  an  overdue  bill  of  exchange, 
and  that  “ neither  he  nor  any  other  person  hath  paid  the 
said  bill  or  any  part  thereof”  I therefore  think  the  arrest 

(a)  Ante  page  295.  It  has  been  since  held  by  Draper , J.,  in  Practice 
Court,  that  where  the  commissioner  adds  no  designation  whatever  to  his 
name  the  affidavit  cannot  be  received. 
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good  as  to  the  £1,000  sterling,  which,  according  to  our 
statute  16  Vie.  cap.  158,  declaring  the  pound  sterling  to 
be  24s.  4d.  provincial  currency,  is  equal  to  £1,216  13s.  4d. 
of  that  currency;  and  bad  as  to  the  19s.  sterling,  equal 
to  £1  3s.  6d.  It  was  formerly  held  that  an  affidavit  to 
hold  to  bail  bad  in  part  was  bad  in  the  whole,  but  this 
has  been  overruled.  The  principal  cases  on  the  point 
will  be  found  referred  to  in  the  judgment  of  Mr.  Justice 
Burns,  in  Ross  v.  Hurd  (ante  p.  158).  The  most  recent 
of  the  English  cases  is  Cunliff  v.  Maltass  (7  C.  B.  695). 

As  to  the  sixth  objection,  it  does  not  appear  from  any- 
thing before  me  that  the  plaintiff  ever  endorsed  the  bill 
over  to  any  other  person,  or  that  it  ever  passed  away 
from  him.  I do  not  very  clearly  see  how  the  plaintiff 
could  swear  that  defendant  was  indebted  to  him  on  the 
bill  if  he  was  not  at  the  time  he  made  the  affidavit  the 
holder  thereof.  I do  not  think  I can  give  effect  to  this 
objection. 

As  to  the  seventh  objection  : The  writ  is  properly 
addressed  to  the  sheriff  of  the  united  counties,  but  it 
is  objected  that  when  he  is  commanded  to  take  defend- 
ant in  his  county,  it  should  be  stated  counties.  The  12 
Vic.  cap.  63,  sec.  24,  provides  that  when  it  is  intended 
to  hold  any  person  to  special  bail  the  process  shall  be 
by  a writ  of  capias  according  to  the  form  No.  3 in  the 
schedule.  The  form  given  in  the  schedule  says  county. 
There  are  some  rather  remarkable  decisions  under  the 
corresponding  section  of  the  English  Act  2 W.  IV.  ch„ 
39,  sec  4,  as  to  the  necessity  of  strictly  complying  with, 
the  Act  (see  Nicol  v.  Boyne,  2 Dowl.  P.  0.  761,  Barker  v„ 
Weedon,  lb.  707);  and  the  plaintiff  here  says  he  has; 
done  so.  The  case  I see  most  in  point  is  Irving  v.  Hea- 
ton (4  Dowl.  P.  C.  638),  where  the  want,  as  in  this  case,, 
was  properly  directed  to  the  sheriffs  of  London,  but  in 
a subsequent  part  of  it  it  was  contained  as  follows  : 
“ and  we  do  further  command  you  the  said  sheriff,  that 
immediately  after  the  execution  hereof  you  do  return 
this  writ.”  The  court  held  that  this  would  not  vitiate 
the  writ,  as  the  word  “ sheriff  ” might  be  rejected.  Sup- 
pose the  writ  here  had  said,  “ if  he  shall  be  found  in 
your  bailiwick,”  or  had  simply  said,  “ We  command  you 
that  you  take  Robert  Smith  and  him  safely  keep,”  re- 
1 Prac. — 196 
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jecting  the  words  “ if  he  shall  be  found  in  your  county,” 
would  the  writ  then  be  bad?  I think  not. 

I do  not  think  that  because  the  Chief  Justice  of  the 
Court  of  Queen’s  Bench  is  absent  in  England  there  is 
a vacancy  in  the  office;  and  unless  there  be  a “ vacancy 
of  the  office,”  the  writ  must  be  tested  in  the  name  of  the 
Chief  Justice  pursuant  to  the  27th  section  of  12  Vic. 
ch.  63.  The  eighth  objection  therefore  fails. 

I have  now  gone  through  all  the  objections  except  the 
first  and  last,  which  were  abandoned  by  the  defendant 
on  the  argument.  The  proper  order,  I think,  is,  that 
the  amount  to  take  bail  in  the  cause  should  be  reduced 
to  £1,216  13s.  4d.  current  money  of  Canada,  and  that  the 
plaintiff  pay  the  costs  of  this  application 

As  the  question  of  arresting  a defendant  during  a 
temporary  sojourn  in  this  province,  who  states  his  resi- 
dence to  be  out  of  this  province,  by  a person  resident 
therein,  for  a debt  contracted  out  of  the  province  is 
one  of  considerable  importance,  and  has  not  been  before 
discussed,  I should  be  glad  to  have  it  settled  by  the  full 
court;  and  in  that  view  I have  made  fuller  extracts  as 
to  the  points  taken,  and  from  the  affidavits  of  the  parties 
than  I otherwise  would  have  made 


Passmore  v.  Smith. 

Ejectment  14  15  Vic.  ch.  114 — Where  papers  must  be  filed. 

In  ejectment  it  is  not  necessary  that  the  action  should  be  brought,  or  papers 
filed,  in  the  county  where  the  premises  are  situate  and  the  venue  laid. 

[Chambers,  5th  July,  1852.] 

Ejectment. — Writ  issued  the  9tli  of  June,  1852,  at 
Toronto.  Venue  in  the  writ,  “ County  of  Halton,  one  of 
the  United  Counties  of  Wentworth,  Halton  and  Brant.” 
The  command  was  to  appear  in  the  Court  of  Common 
Pleas  within  sixteen  days  after  service.  The  premises 
were  stated  to  be  the  south-east  half  of  35  in  the  1st  con- 
cession south  of  Dundas  street  in  the  township  of  Tra- 
falgar, in  the  County  of  Halton;  and  the  defendant  was 
directed  to  enter  his  appearance  in  the  office  of  the  clerk 
of  the  crown  at  Toronto. 

On  the  29tli  of  June  the  defendant  obtained  a sum- 
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mons  from  Burns,  J.,  to  shew  cause  why  the  writ  of 
Summons  and  the  service  thereof  should  not  be  set  aside, 
on  the  ground  that  it  was  irregular  to  require  an  ap- 
pearance to  be  entered  in  the  office  at  Toronto,  when 
the  premises  are  in  the  County  of  Halton. 

Robinson,  C.J. — The  statute  13  & 14  Vie.  ch.  57,  being 
repealed  by  14  & 15  Vic.  ch.  114,  I do  not  see  that  the 
action  must  now  necessarily  be  brought,  and  all  proceed- 
ings filed,  in  the  county  where  the  premises  lie,  as  was 
required  by  the  second  clause  of  that  act. 

The  last  statute  places  ejectments  as  nearly  as  may 
be  on  the  same  footing  as  other  actions  between  parties, 
and  I see  nothing  in  the  form  of  writ  given,  or  the 
statute,  which  requires  the  writ  to  be  taken  out  and  the 
papers  filed  in  the  county  where  the  venue  is,  any  more 
than  in  other  actions. 

Summons  discharged. 


Felton  v.  Executors  of  Conley. 

Judgment — Irregularity.  [ 

Where  judgment  was  entered  and  execution  issued  in  Toronto,  the  original 
papers  being  filed  in  an  outer  county,  the  non-transmission  of  such  papers 
was  held  to  be  no  irregularity,  particularly  as  prompt  action  had  not  been 
taken  in  the  matter. 

Semble,  that  omission  of  notice  of  taxation  is  no  ground  on  which  judgment 
and  execution  would  be  set  aside. 

[Chambers,  25th  July,  1850.] 

On  the  19th  of  July,  1850,  the  plaintiff  obtained  a 
summons  from  McLean,  J.,  to  stay  proceedings  on  the 
judgment  entered  for  the  defendant,  and  on  the  execu- 
tion, till  next  term,  that  the  plaintiff  might  move  to  set 
the  judgment  and  execution  aside  for  irregularity — 

1st — Because  the  original  papers  in  the  cause  had  not 
been  sent  up  before  judgment  from  the  office  of  the 
deputy  clerk  of  the  crown  in  Hamilton,  and  filed  wTith 
the  judgment;  and 

2ndly — Because  no  notice  of  taxation  was  served. 
3rdly — Or  to  revise  taxation,  because  no  notice  of  taxa- 
tion had  been  served;  and  why  defendants  should  not 
pay  the  costs  of  such  revision  and  of  this  application. 
The  agent  of  the  plaintiff’s  attorney  swore  that  final 
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judgment  was  entered  for  the  defendant  on  the  7th  of 
June  last,  without  the  original  papers  in  the  cause  being 
filed  with  the  judgment,  which  were  still  in  the  deputy’s 
office  in  the  country;  that  no  notice  of  taxation  was 
served  on  him,  as  the  plaintiff’s  attorney’s  agent,  or  had 
come  to  his  knowledge. 

That  some  of  the  items  taxed  he  thought  should  not 
have  been  taxed — not  specifying  the  items  or  the 
amount. 

A clerk  of  the  plaintiff’s  attorney  swore  that  on  the 
19th  of  June  an  Alias  Fi.  Fa.  on  this  judgment  was 
placed ’in  the  sheriff’s  hands;  that  the  papers  in  the  cause 
are  still  in  the  deputy’s  office;  that  notice  of  taxation 
was  never  served  on  plaintiff’s  attorney,  and  that  plain- 
tiff’s attorney'  did  not  know  that  the  judgment  was 
entered  and  fi.  fa.  issued  till  the  15th  of  July. 

The  plaintiff’s  attorney  filed  an  affidavit  that  this 
cause  was  tried  at  Hamilton  in  April  last,  and  a verdict 
given  for  the  defendants;  that  he  obtained  the  Nisi 
Prius  record  in  term  on  the  7th  of  June,  and  entered 
judgment,  and  afterwards,  on  return  of  non  est  inventus,, 
an  alias. 

That  at  taxation  he  informed  the  master  that  the  de- 
fendants had  entered  an  appearance  at  Hamilton. 

That  no  papers  were  required  by  the  master  in  order 
to  tax  costs,  as  the  pleas  were  seen  on  the  N.  P.  record, 
which  was  filed  at  the  time. 

That  on  the  same  day  (7th  June)  he  informed  the  plain- 
tiff’s attorney  that  he  had  entered  judgment,  who  said 
he  thought  his  client  might  be  able  to  pay  the  costs  if  a 
little  time  was  given  him,  making  no  objection  for  want 
of  notice  of  taxation;  and  that  he  had  no  knowledge 
what  items  were  objected  to. 

Robinson,  C.J. — It  seems  against  the  practice  to  set 
aside  judgment  and  execution  as  irregular,  because 
notice  of  taxation  was  not  given;  and,  at  any  rate,  it 
cannot  be  done  after  so  long  a delay,  which  would  also 
cure  the  irregularity  of  not  transmitting  the  original 
papers  before  entering  judgment,  if  Lyman  v.  Cotter,  in 
this  court  (4  O.  S.  15)  were  an  authority  to  shew  that 
the  judgment  should  be  set  aside  in  this  case  on  such  a 
ground,  which  it  is  not,  (for  there  it  was  judgment  of 
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non  pros,  that  was  entered,  and  there  was  nothing  in 
the  principal  office  to  warrant  it;  there  was,  moreover, 
another  irregularity  in  the  case,  and  no  cause  was  shewn 
against  the  rule).  My  inclination  at  present  is  to  hold 
that  in  a case  like  this,  where  the  judgment  is  entered 
on  a verdict,  which  the  Msi  Prius  record  sufficiently 
warrants,  the  2 Geo.  IV.  ch.  1,  sec.  35,  would  be  con- 
sidered merely  as  a direction,  and  that  the  judgment 
would  not  be  held  to  be  irregular  because  they  had  not 
been  transmitted.  But,  at  any  rate,  a party  moving 
on  such  a ground  must  move  promptly. 

Summons  discharged. 


Reed  v.  Smith. 

Set  off — Judgment — Attorney's  lien. 

Under  the  circumstances  stated  below,  the  plaintiff  in  this  action  was  allowed 
to  set  off  a judgment  obtained  by  the  defendant  against  him  in  a former 
action  against  the  amount  of  this  judgment  for  which  the  present  defendant 
was  in  custody,  saving  the  attorney’s  lien  in  the  first  judgment. 

[Chambers,  6th  March,  1853.] 

The  defendant  obtained  a judge’s  summons  on  the 
24th  of  February  on  the  plaintiff,  to  shew  cause  why 
he  should  not  be  discharged  from  the  close  custody  of 
the  sheriff  of  the  County  of  Hastings. 

He  was  in  on  a Ca.  Sa.  in  this  cause,  and  applied  on 
the  common  affidavit,  under  10  & 11  Vic.  ch.  15. 

Interrogatories  had  been  filed,  and  answered. 

The  plaintiff  had  been  sued  by  the  defendant,  arrested, 
and  judgment  obtained  for  £96 % 12s.  10 Jd.  In  that 
action  this  plaintiff  pleaded  a set-off,  but  failed  in  estab- 
lishing it.  Part  was  for  a quantity  of  paper  in  the  de- 
fendant’s possession,  and  which  the  plaintiff  charged 
him  for  as  for  goods  sold  and  delivered  to  him,  and  part 
was  on  a note  which  the  plaintiff  had  endorsed  for  the 
defendant,  and  on  which  he  was  liable.  The  defendant 
denied  he  had  ever  bought  the  paper,  and  resisted  any 
recovery  in  respect  of  the  note,  because  the  plaintiff  had 
not  yet  paid  it.  So  the  plaintiff,  then  defendant  in  that 
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action,  recovered  against  plaintiff  as  above,  and  took  out 
a Ca.  Sa.  and  imprisoned  this  plaintiff  till  he  obtained 
his  discharge  as  an  insolvent. 

Directly  after  this  the  defendant  took  upon  him  to 
dispose  of  the  plaintiff’s  paper,  and  received  payment 
for  it  to  the  amount  of  £123,  as  the  plaintiff  alleged,  and 
was  made  to  pay  the  note,  £37  10s.  Plaintiff,  in  conse: 
quence,  sued  him  in  this  action  for  money  had  and  re- 
ceived, and  for  money  paid  for  him.  Defendant  con- 
tended that  the  rejection  of  his  set-off  in  the  former 
action  put  an  end  to  all  further  claim  upon  it,  but  this 
was  ruled  otherwise,  and  the  plaintiff  got  a verdict  in' 
this  action  for  £93,  and  entered  judgment. 

When  this  plaintiff  was  imprisoned  on  the  Ca.  Sa.  in 
the  cross  action,  he  obtained  the  limits  on  giving  bail. 
Defendant  brought  actions  separately  against  him  and 
his  bail,  alleging  a departure,  but  failed  in  all,  and  in 
the  three  actions  judgments  were  entered  against  him,, 
and  costs  taxed  in  all  at  as  much  as  £60,.  which  this 
plaintiff  had  to  pay,  defendant  having  no  tangible  pro- 
perty. 

Robinson,  C.J. — The  defendant  is  now  moving  for  his 
discharge,  desirous,  it  appears,  of  holding  the  plaintiff 
liable  on  the  judgment  against  him,  while  he  evades 
payment  of  anything  on  his  part.  Plaintiff  has  repeat- 
edly offered  to  settle  by  setting  off  his  judgment,  and 
paying  any  overplus  if  there  is  any,  and  having  tendered 
to  Mr.  Dougall,  attorney  for  the  defendant,  in  the  first 
action,  his  costs  taxed  £30.  Defendant,  it  is  alleged, 
refuses  all  compromise,  and  sets  up  that  he  has  assigned 
his  judgment  against  the  plaintiff  to  one  Hunt,  which 
may  have  been  done  to  avoid  a set-off  ; and  that  hi& 
attorney  has  a lien  upon  it. 

I think  the  defendant’s  answers  to  the  interrogatories 
not  satisfactory  as  regards  his  partnership  transactions, 
and  I shall  discharge  this  rule  unless  defendant  will 
assent  (the  plaintiff  agreeing)  to  the  judgments  being 
set  off,  saving  the  attorney’s  lien. — See  Peacock  v.  Jef- 
frey (1  Taunt.  426),  Simpson  v.  Hanley  (1  M.  & Sel.  696). 

The  assignment  to  Hunt  seems  to  have  been  only  as 
security  for  giving  bail  for  this  defendant  for  the  limits 
in  the  first  action,  and  defendant  was  afterwards  in  close 
custody. 
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The  President,  Directors  and  Company  of  the  Gore  Bank 
v.  Daniel  Gunn. 

Laches — Right  of  D.  C.  C.  to  issue  Fi.  Fas.  v)hen  judgment  entered  at  Toronto. 

An  application  made  after  a lapse  of  six  years,  to  set  aside  proceedings  as 
contrary  to  good  faith,  was  refused  under  the  circumstances  of  this  case. 

A pluries  writ  of  Fi.  Fa.  issued  by  the  D.  C.  0.  of  an  outer  county  in  which 
the  papers  in  the  case  had  been  filed,  judgment  having  been  entered  in 
the  office  at  Toronto — Held,  regular. 

Held,  also,  that  if  such  writ  were  irregular,  a levy  having  been  made  under 
it  on  the  20th  December,  this  application  on  the  10th  February  would  be 
too  late. 

Held,  also,  that  the  fact  of  the  D 0.  U.  not  having  transmitted  the  original 
Fi.  Fa.  to  Toronto  could  not  prejudice  the  plaintiff. 

[Chambers,  February,  1854.] 

This  was  a rule  nisi  from  the  Practice  Court,  enlarged 
by  consent  to  be  heard  before  a judge  in  chambers,  to 
shew  cause  why  common  bail  and  all  subsequent  pro- 
ceedings thereto  had,  should  not  be  set  aside  with  costs, 
on  the  ground  that  said  bail-piece  and  subsequent  pro- 
ceedings were  taken  by  the  plaintiffs  contrary  to  good 
faith;  or  why  the  pluries  writ  of  Fieri  Facias,  under 
which  a levy  was  made  on  the  defendant’s  goods  about 
the  20th  of  December,  by  the  sheriff  of  the  County  of 
Wentworth,  should  not  be  set  aside  with  costs,  the  same 
having  been  issued  by  the  Deputy  Clerk  of  the  Crown 
for  the  County  of  Wentworth  from  his  office  in  that 
county,  whereas  final  judgment  was  entered  in  the 
principal  office  in  Toronto,  at  a time  when  such  writs 
could  not  properly  be  issued  by  a deputy  clerk  in  an 
outer  county  on  a judgment  entered  at  the  principal 
office  at  Toronto;  or  why  the  said  pluries  writ  of  Fieri 
Facias,  and  all  proceedings  had  thereunder,  should  not 
be  set  aside  with  costs,  on  the  ground  that  no  writ  of 
Fieri  Facias  in  this  cause  against  the  goods  and  chattels 
of  the  defendant  had  ever  been  returned  to  the  Crown 
office  at  Toronto,  and  on  grounds  disclosed  in  affidavits 
and  papers  filed. 

On  Friday,  the  23rd  of  February,  Adam  Crooks  shewed 
cause,  and  filed  various  affidavits  contradicting  the  facts 
stated  in  the  defendant’s  affidavits,  so  far  as  related  to 
the  proceedings  being  contrary  to  good  faith;  and  he 
contended  that  under  the  12  Vie.  ch.  68,  sec.  1,  and  12 
Vic.  ch.  63,  sec.  36,  an  alias  or  pluries  writ  of  Fieri 
Facias  might  issue  from  the  office  of  the  Deputy  Clerk 
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of  the  Crown  in  an  outer  county;  and  that,  even  admit- 
ting there  was  an  irregularity  in  the  issuing  of  all  or  any 
of  these  writs,  the  defendant  had  been  guilty  of  laches, 
and  could  not  now  urge  these  objections;  that  the 
pluries  writ  of  Fieri  Facias  against  the  defendant’s 
goods  was  placed  in  the  sheriff’s  hands  on  the  16th  of 
December  last,  and  returnable  in  Hilary  Term,  and  a 
levy  made  thereunder  on  the  20th  of  December  last  ; 
that  this  application  was  only  made  on  affidavits  sworn 
to  on  the  6th  of  February  last,  the  second  day  of  the 
term,  and  was  therefore  too  late. 

J.  B.  Bead,  contra,  contended  that  the  circumstances 
detailed  in  the  affidavits  of  the  defendants  were  such  as 
should  induce , the  court  to  interpose  for  his  relief;  but 
if  not,  that  the  issue  of  the  writs  from  the  office  of  the 
Deputy  Clerk  of  the  Crown  at  Hamilton  was  a nullity, 
and  could  not  be  waived.  He  referred  to  the  case  of 
Dalrymple  v.  Mullen,  decided  before  Mr.  Justice  Draper 
in  Practice  Court  on  the  22nd  of  November,  1852. 

Richards,  J. — As  to  the  merits  of  the  application,  the 
affidavits  filed  on  the  part  of  the  plaintiffs  seem  to  me 
to  answer  the  case  set  up  by  the  defendant;  and  the 
plaintiffs’  case  is  further  strengthened  by  the  following 
facts: — that  the  assignment  through  or  in  consequence 
of  which  the  defendant  claims  to  be  discharged,  was 
made  on  the  23rd  of  August,  1848;  that  a declaration 
was  served  in  this  cause  on  the  second  of  September, 
1848;  interlocutory  judgment  signed  on  the  16th  Sep- 
tember; a summons  to  compute  issued  about  the  23rd 
of  October;  an  order  to  compute  thereon  made  and  final 
judgment  entered  on  the  17th  November,  1848,  and  exe- 
cution against  goods  issued  thereon  returnable  on  the 
last  day  of  Michaelmas  Term  then  instant.  Of  course 
a copy  of  declaration  and  notice  to  compute  must  have 
been  served  on  the  defendant.  If  he  was  discharged 
from  the  debt,  as  he  now  contends,  why  did  he  not  take 
some  steps  to  plead  the  discharge,  or  apply  to  the  court 
to  stay  proceedings  if  the  plaintiffs  were  going  on  with 
the  action  contrary  to  good  faith?  I think  it  would  be 
very  unsafe,  after  a lapse  of  six  years,  to  interfere  to 
stay  proceedings  under  the  circumstances  disclosed,  on 
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the  ground  that  such  proceedings  were  taken  contrary 
to  good  faith. 

The  next  objection  is,  to  set  aside  the  pluries  writ  of 
Fieri  Facias,  on  the  ground  that  it  was  issued  from  the 
office  of  the  Deputy  Clerk  of  the  Crown  of  the  County 
of  Wentworth,  when  the  judgment  was  entered  at  To- 
ronto, before  the  passing  of  the  acts  authorising  such 
writs  to  be  issued  by  deputy  clerks  of  the  Crown.  The 
statute  2 Geo.  IV.  ch.  1,  sec.  32,  requires  the  Clerk  of 
the  Crown  to  have  in  every  district  in  the  province, 
except  the  Ottawa,  an  office,  the  duties  of  which  shall 
be  discharged  by  deputy,  in  which  actions  in  the  said 
court  may  be  instituted,  and  all  necessary  proceedings 
had  before  final  judgment;  and  a writ  of  capias  ad 
satisfaciendum  after  such, final  judgment  may  be  issued 
in  the  same  manner  as  the  same  may  be  done  in  the 
principal  office  of  the  said  clerk.  Under  this  section  it 
was  the  practice  to  issue  writs  of  Ca.  Sa.  out  of  the  office 
of  the  deputy  in  an  outer  district  after  the  judgment 
had  been  entered  at  Toronto;  and  the  court  held  that 
an  Alias  Ca.  Sa.  might  so  issue  under  this  section  of 
the  act. 

The  statute  12  Vic.  ch.  68,  provides  that  it  shall  be 
lawful  for  the  Deputy  Clerk  of  the  Crown  in  each  of  the 
districts  of  Upper  Canada,  etc.,  “ to  issue  all  original  or 
testatum  writs,  or  alias  or  pluries  writs  of  Fieri  Facias, 
or  Capias  ad  Satisfaciendum,  according  to  the  practice 
of  the  Court  of  Queen’s  Bench,  which  said  writs  shall 
be  supplied  to  the  said  deputies  respectively,  in  the  same 
manner  as  other  writs  are  now  supplied  to  them  from 
the  chief  office  at  Toronto.”  The  same  section  author- 
izes the  entry  of  judgment  and  taxation  of  costs  by  the 
deputy  in  all  suits  in  which  the  venue  shall  be  laid,  the 
proceedings  carried  on,  and  original  pleadings  filed 
within  such  district.  It  may  be  contended  that  the  right 
to  issue  alias  and  pluries  writs  of  execution  only  extends 
to  the  same  class  of  cases  as  those  in  which  they  are 
authorized  to  enter  judgment. 

The  statute  12  Vie.  ch.  63,  sec.  36,  after  giving  author- 
ity to  the  deputy  clerks  of  the  crown  in  each  county  to 
issue  rules  to  compute,  and  thereupon  to  tax  costs  and 
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enter  final  judgment,  and  to  issue  writs  of  Fieri  Facias 
and  Ca.  Sa.  according  to  the  practice  of  the  superior 
courts,  and  also  to  tax  costs  and  enter  judgment  where 
cognovits  have  been  given  in  the  first  instance,  and 
thereupon  to  issue  writs  of  Fieri  Facias  and  Oa.  Sa. 
according  to  the  practice  aforesaid,  concludes  as  follows: 
“ and  also  generally  to  issue  alias  and  pluries  writs  of 
Fieri  Facias  and  Capias  ad  Respondendum,  and  also 
original  alias  and  pluries  writs  of  execution  against 
lands  and  tenements.” 

The  reason  urged  why  the  Alias  Fieri  Facias  should  not 
be  issued  from  the  office  of  the  deputy  is,  that  the  record 
or  roll  on  which  the  writ  is  technically  presumed  to  be 
awarded  is  at. the  principal  office,  and  not  at  the  office 
of  the  deputy;  but  that  reasoning  applies  with  equal 
force  to  writs  of  Ca.  Sa.  under  the  statute  of  Geo.  IV., 
yet  it  was  the  practice  to  issue  these  writs  by  the 
Deputy  Clerk  of  the  Crown,  and  I see  no  good  reason 
to  hold  that  a like  practice  should  not  prevail  as  to  writs 
against  the  goods  or  property  of  a defendant  as  against 
his  person.  Besides,  the  original  or  alias  writ  in  prac- 
tice is  or  should  be  returned  before  an  alias  or  pluries  is 
issued,  and  they  are  always  an  instruction  to  the  officer 
issuing  the  subsequent  writs.  The  words  of  both  the 
statutes  of  12  Vic.  are  broad  enough  to  justify  the  issu- 
ing of  the  writs  and  particularly  the  conclusion  of  the 
section  last  above  quoted. 

The  case  of  Dalrymple  v.  Mullen,  a note  of  which  has 
been  kindly  furnished  me  by  Mr.  Justice  Draper,  is  not 
precisely  in  point,  for  he  says,  “ It  appears  to  me  irregu- 
lar to  issue  a writ  of  execution  out  of  the  office  in  which 
there  have  been  no  previous  proceedings  in  the  cause, 
and  in  which  there  is  no  judgment  entered,  or  other 
matter  upon  which  the  officer  of  the  court  is  presumed  to 
found  the  execution.”  It  may,  nevertheless,  be  said,  that 
his  judgment  covers  the  whole  ground,  that  such  writs 
cannot  issue  out  of  the  office  of  the  deputy  clerk  in  any 
case,  if  the  judgment  has  not  been  entered  there, 
although  there  may  have  been  papers  filed  and  proceed- 
ings taken  in  such  office.  The  affidavit  of  Mr.  Read 
shews  that  the  papers  in  this  cause  were  filed  in  the 
office  of  the  Deputy  Clerk  of  the  Crown  at  Hamilton, 
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and  in  that  respect  this  case  appears  to  differ  from  Dal- 
rymple  v.  Mullen,  (a) 

Independent  of  this,  however,  it  appears  to  me  that 
this  application  has  not  been  made  in  due  time.  As  to 
the  alias  writ,  it  had  actually  been  returned  after  hav- 
ing been  in  the  sheriff’s  hands  with  the  defendant’s  know- 
ledge, and  returned  nulla  bona  to  favor  him,  and  the 
levy  under  the  pluries  writ  now  objected  to  was  made 
on  the  defendant’s  goods  on  the  20th  December  last,  and 
no  application  appears  to  have  been  made  to  a judge  in 
chambers,  or  to  the  court,  until  the  10th  of  February. 
The  authorities  collected  in  Chitty’s  Archibold,  8th 
edition,  at  pages  566,  1271  and  1274,  appear  to  me  con- 
clusive. Holmes  v.  Kussel  (9  Dowl.  487),  and  Weedon 
v.  Garcia  (2  Dowl.  N.  S.  64),  may  be  looked  at  amongst 
others. 

The  last  objection  is,  that  the  writ  of  Fieri  Facias  has 


(a)  The  following  is  the  note  of  the  case  alluded  to  : — On  the  22nd  Nov., 
1852,  a rule  nisi  was  obtained  to  set  aside  the  Pi.  Pa.  in  this  cause  for  irre- 
gularity. 

On  the  6th  of  February,  1844,  a Fi.  Pa.  issued  from  the  principal  office  at 
Toronto  to  the  sheriff  of  Gore,  which  was  returned  to,  and  filed  in  the  same 
office  on  the  15th  of  March,  1852.  A Pi.  Pa.  against  lands  from  the  office  at 
Toronto,  issued  on  the  15th  March,  1853. 

On  the  6th  of  Nov.,  1852,  an  original  writ  of  Fi.  Pa.  against  goods  issued 
from  the  office  of  the  D.  C.  C.  at  Hamilton,  a praecipe  for  that  writ  being  the 
only  paper  in  the  cause  in  that  office,  directed  to  the  sheriff  of  Wellington, 
Waterloo  and  Grey. 

Draper,  J. — It  appears  to  me  irregular  to  issue  a writ  of  execution  out  of 
the  office  in  which  there  have  been  no  previous  proceedings  in  the  cause,  and 
in  which  there  is  no  judgment  entered,  or  other  matter  upon  which  the  officer 
of  the  court  is  presumed  to  found  the  execution,  the  award  of  which  is  tech- 
nically presumed  to  be  upon  the  roll. 

As  far  as  the  statute  12  Vic.  ch.  63,  sec.  36,  affects  such  proceedings,  we 
must  give  it  effect ; wherever  the  deputy  clerk  has  entered  the  judgment  he 
may  issue  the  Fi.  Pa.,  and  where  he  has  issued  the  first  writ  of  execution 
may  continue  to  issue  subsequent  writs,  I presume,  although  he  may  have 
returned  the  roll  to  the  principal  office  according  to  8 Vic.  ch.  36,  sec.  4. 

The  first  sec.  of  8 Vic.  ch.  36,  directs  that  the  deputy  clerks  shall  be  fur- 
nished with  mesne  and  final  process,  and  that  the  same  shall  be  issued  by 
such  deputies  “ in  the  same  manner  as  may  be  done  in  the  principal  office. ” 
I presume  that  to  mean,  after  judgment  has  been  entered  in  that  office. 

No  alias  writ  of  execution  could  be  issued  under  this  act,  and  I believe  the 
reason  was,  that  the  roll  was  no  longer  in  the  deputy’s  office.  I think  the 
reason  sound.  It  was  lost  sight  of  when  12  Vic.  ch.  63,  sec.  36,  was  passed,  as 
also  in  12  Vic.  ch.  68. 

In  this  case  the  judgment  was  entered  long  before  the  first  testatum  act 
passed.  This,  in  my  opinion,  makes  the  case  stronger ; but,  apart  from  that 
consideration,  I decided  on  the  ground  that,  in  order  to  justify  the  issuing 
any  writ  of  execution,  alias  or  pluries,  and  a fortiori  original,  from  the  office 
of  a Deputy  Clerk  of  the  Crown,  it  is  necessary  that  the  judgment  should 
have  been  entered  there. 
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not  been  returned  into  the  Crown  office  at  Toronto.  If 
it  be  right  to  issue  the  alias  and  pluries  writs  by  the 
Deputy  Clerk  of  the  Crown  at  Hamilton,  the  original 
and  other  writs  should  be  filed  when  the  subsequent 
ones  are  issued,  and  it  is  no  fault  of  the  plaintiff’s  if 
these  writs  have  not  been  sent  forward  to  the  prin- 
cipal office  at  Toronto.  The  blame,  if  any,  rests  with 
the  Deputy  Clerk  of  the  Crown  at  Hamilton,  and  the 
plaintiffs  ought  not  to  suffer  for  that.  It  does  not  ap- 
pear to  me  that  the  issuing  of  the  alias  and  pluries  writs 
can  be  considered  as  nullities;  and  if  not,  the  defendant 
having  been  guilty  of  laches  in  not  applying  in  due  time 
as  to  these  irregularities,  must  fail,  even  if  the  view  I 
have  taken  as«  to ‘the  propriety  of  the  Deputy  Clerk  of 
the  Crown  issuing  such  writs,  when  the  judgment  was 
entered  in  his  county,  be  erroneous. 

The  rule  must  therefore  be  discharged,  and  being 
moved  with  costs  must  be  discharged  with  costs. 


Pegg  v.  Campbell  et  al. 

Arrest — Misnomer — 12  Vic.  ch.  63,  sec.  24. 

One  of  several  defendants,  Stephen  Nathaniel  Campbell,  was  arrested  on  a 
writ  of  capias,  in  which  he  was  .called  Samuel  N.  Campbell ; and  on  the 
copy  of  such  writ  served  there  was  no  direction  to  take  bail,  as  required 
by  the  statute.  The  defendant,  being  arrested,  was  taken  to  the  sheriff’s 
office,  and  about  an  hour  afterwards  was  served  there  with  another  copy 
of  the  writ,  on  which  was  endorsed  Take  bail  for  £319  11s.  3d.”— not 
saying  that  this  was  the  sum  sworn  to  ; nor  was  this  stated  on  the  original 
either.  The  next  day  the  defendant  was  served  in  gaol  with  a third  copy, 
on  which  was  endorsed  the  same  direction,  with  the  words  “by  affidavit” 
added.  As  to  the  misnomer,  the  plaintiff  shewed  that  the  defendant  had 
represented  his  first  name  to  be  Samuel,  but  did  not  shew  that  he  had  said 
this  was  his  only  name,  or  that  any  enquiries  had  been  made  to  learn  what 
his  second  name  was. 

Held,  that  the  arrest  was  bad  on  both  grounds. 

[Chambers,  1853.] 

A summons  was  obtained  in  this  case  to  shew  cause 
why  the  writ  of  capias,  or  the  arrest,  and  service  there- 
of on  the  defendant  Samuel  N.  Campbell,  should  not  be 
set  aside  for  irregularity,  with  costs,  on  the  ground  that 
the  said  defendant  has  been  arrested  under  the  name 
of  Samuel  N.  Campbell,  he  not  being  known  by  that 
name;  and  because  there  is  no  notice  of  the  amount 
of  the  plaintiff’s  claim,  or  of  the  sum  for  which  the 
sheriff  should  take  bail,  endorsed  upon  or  accompanying 
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the  copy  of  the  writ  served  on  the  defendant,  or  on  the 
original  writ  of  capias,  pursuant  to  the  said  statute  ; 
and  no  notice  or  endorsement  whether  the  arrest  or  the 
amount  for  which  it  is  made  is  authorized  by  affidavit 
or  a judge’s  order,  pursuant  to  the  statute. 

One  of  the  defendants,  Stephen  Nathaniel  Campbell, 
was  called  in  the  writ  of  Ca.  Re.  Samuel  N.  Campbell, 
and  was  arrested  on  such  writ  on  the  5th  of  April,  1853, 
and  the  copy  of  the  writ  given  to  him,  as  now  required 
by  our  statute  12  Vie.  ch.  63,  sec.  24.  On  the  copy  of 
writ  there  was  no  direction  to  take  bail;  that  is,  the 

usual  memorandum,  to  take  bail  for  £ , or  bail  by 

oath  for  £ , was  not  marked  on  the  copy;  nothing 

to  show  for  what  amount  bail  was  to  be  taken.  The 
plaintiff  being  arrested,  was  taken  to  the  sheriff’s  office 
and  in  about  an  hour  afterwards  he  was  served  by  the 
same  bailiff  who  had  arrested  him  with  another  copy 
of  the  Ca.  Re.,  on  which  was  endorsed  a direction,  “ Take 
bail  for  £319  11s.  3d.  currency,”  not  stating  that  it  was 
the  sum  sworn  to. 

The  original  writ  had  upon  it  a similar  endorsement, 
the  words  “ by  oath being  wanting,  or  anything  to 
shew  that  £319  11s.  3d.  was  a sum  sworn  to,  or  for 
which  bail  had  been  in  any  way  ordered. 

The  affidavit  for  debt  was,  as  in  a common  case,  for 
goods  sold  and  delivered,  stating  that  the  other  defend- 
ants and  Samuel  N Campbell  were  justly  and  truly  in- 
debted, etc. 

Campbell  continued  in  close  custody.  The  next  day 
after  arrest— viz.,  on  the  6th  of  April— the  plaintiff’s 
attorney  served  the  defendant  Campbell  in  jail  with  a 
third  copy  of  the  capias,  on  which  was  endorsed  the  same 
direction  to  the  sheriff  to  take  bail  as  in  the  second  copy, 
with  the  addition  of  the  words  “ by  affidavit.” 

On  shewing  cause  the  plaintiff  filed  affidavits— of  him- 
self, that  he  had  been  informed  by  his  clerk  that  the 
name  of  the  above  defendant,  Stephen  Nathaniel  Camp- 
bell, sued  as  Samuel  N.  Campbell,  was  Samuel  N.  Camp- 
bell, and  that  the  deponent  had,  till  this  application, 
always  known  him  by  that  name  and  no  other;  and 
another  affidavit,  of  this  clerk  of  the  plaintiff  (Kissock), 
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that  the  defendant  Campbell  has  had  extensive  dealings 
with  the  plaintiff,  in  the  course  of  which  deponent  be- 
came intimately  acquainted  with  him;  that  he  inquired 
of  Campbell  what  the  intitial  letter  S.  stood  for  in  his 
name,  and  he  then  (not  said  when)  told  the  deponent 
that  Ms  name  was  Samuel;  that  deponent  always  there- 
after, until  this  application,  believed  that  the  name  was 
Samuel  N.  Campbell,  and  knew  of  no  other  name  for 
that  defendant;  that  deponent,  upon  receiving  such  in- 
formation, told  the  plaintiff  that  the  name  was  Sam- 
uel N.  Campbell,  and  also  instructed  the  plaintiff’s 
attorney,  for  the  purpose  of  this  action,  that  the  name 
wTas  Samuel  N.  Campbell. 

Robinson,  CM. — The  statute  12  Vie.  ch.  63,  sec.  24, 
requires  that  the  officer  executing  the  process  shall  forth- 
with after  the  execution  of  it — i.e.,  the  arrest — cause  a 
copy  of  the  process,  and  of  every  memorandum  or  notice 
subscribed,  and  of  all  endorsements  upon  it,  to  be  served 
on  the  defendant  arrested. 

Then  here,  as  to  the  copy  of  process,  the  copy  of  the 
writ  served  forthwith  after  arrest  had  no  notice  what- 
ever upon  it  of  the  sum  for  which  bail  was  to  be  taken. 
The  copy  served  an  hour  afterwards  upon  him,  while  he 
was  in  gaol,  had  a copy  of  the  notice  that  was  on  the 
original;  but  that  was  not  sufficient  notice,  for  it  did 
not,  as  the  statute  requires,  express  that  the  sum  men- 
tioned was  a sum  sworn  to.  The  third  copy  was  served 
next  day,  which  was  not  a sufficient  compliance  with 
the  direction  of  the  statute  that  a copy  of  the  writ  and 
of  every  endorsement  shall  be  served  forthwith;  and 
besides,  this  was  a copy  of  nothing  that  was  in  the 
original,  for  that  omitted  the  words  “ by  oath,”  or  “ the 
sum  sworn  to.” 

I think  the  objection  to  the  arrest  on  this  ground  must 
prevail,  according  to  the  practice. 

Then,  as  to  the  other  ground,  of  the  misnomer  of  the 
defendant,  it  is  not  denied  that  the  defendant  told  the 
plaintiff’s  clerk  that  his  name  was  Samuel,  or  rather 
that  the  S.  stood  for  Samuel.  That  would  cure  the  ob- 
jection of  misnomer,  if  that  wTere  all  the  irregularity 
under  that  head,  but  the  plaintiff  was  not  at  liberty  to 
use  the  initial  letter  alone,  without  using  some  diligence 
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to  learn  the  second  name  in  full;  and  it  is  not  sworn 
that  the  defendant  said  Samuel  was  his  only  name,  or 
that  any  inquiry  was  made  of  him  about  it.  If  the  N. 
stood  for  no  name,  or  the  plaintiff  had  been  so  informed, 
it  would  be  different.  Here  it  is  sworn  the  name  is 
Nathaniel,  and  that  is  not  denied,  so  he  is  arrested  by 
a wrong  name. 

I think  an  order  must  be  made  to  set  aside  arrest  and 
discharge  the  defendant,  on  his  entering  a common 
appearance,  and  with  costs,  provided  the  defendant 
undertakes  to  bring  no  action  of  trespass  for  the  arrest. 


William  Creighton  v.  Essy  Maria  Brown,  Executrix,  and 
Edward  Talbot,  Executor,  of  the  last  will  and  testa- 
ment of  James  Brown,  deceased. 

Award — Style  of  cause — Directing  a verdict  without  authority — Omission  to  find 
on  particular  issue. 

The  party  on  whose  motion  an  order  of  reference  has  been  made  a rule  of 
court  cannot,  in  opposing  an  application  to  set  aside  the  award,  object  that 
the  cause  is  improperly  styled  in  such  rule. 

An  award  will  not  be  set  aside  because  the  style  of  the  cause  in  which  it  is 
entitled  is  not  set  out  correctly  and  at  length,  provided  it  can  be  sufficiently 
identified  by  reference  to  the  body  of  the  award  as  being  in  the  cause 
referred. 

Under  a submission  which  gave  no  power  to  award  a verdict,  the  award 
was — “lam  of  opinion  that  the  defendants  are  entitled  to  the  verdict  in 
this  cause,  and,  by  the  authority  vested  in  me  as  arbitrator,  confirm  this 
opinion,  and  decide  the  case  accordingly.” 

Held,  that  the  award  might  be  upheld  as  an  informal  expression  of  opinion 
in  favor  of  defendants,  there  being  no  express  direction  to  enter  a verdict. 
The  submission  directed  a specific  finding  on  a particular  issue,  and  the  arbi- 
trator gave  only  a general  award  in  favor  of  defendants.  A summons  to 
set  aside  the  award  on  this  ground  was  discharged,  on  condition  that  the 
defendants  should  allow  the  costs  of  the  issue  to  be  taxed  to  the  plaintiff. 

[Chambers,  E.  T.  17  Vic.] 

G.  Duggan  moved  to  set  aside  the  award  made  by  the 
arbitrator  in  this  cause,  on  the  following  grounds:  1. 
Surprise,  etc.,  as  to  arbitrator  making  the  award  at  the 
time  he  did,  and  misconduct  of  the  arbitrator  relative 
thereto;  2.  That  the  issue  as  to  the  Statute  of  Limita- 
tions was  not  specially  found  ; 3.  That  the  award 
was  not  entitled  in  the  cause,  nor  were  the  parties 
to  the  cause  named  therein  ; and,  4.  Because 

the  arbitrator  awarded  a verdict  in  favor  of  the 
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defendants,  when  by  the  submission  no  authority  was 
given  to  award  a verdict. 

The  first  count  of  the  declaration  was  for  not  taking 
care  of  certain  goods  and  chattels — to  wit,  ten  hundred 
weight  of  sole  leather,  value  £100 — which  plaintiff  de- 
livered to  James  Brown  in  his  lifetime,  at  his  request, 
and  which  he  promised  he  would  safely  and  securely 
keep,  whereby  the  same  in  the  lifetime  of  the  said  James 
Brown,  became  and  were  wholly  lost  to  plaintiff. 

The  second  count  averred  delivery  of  certain  goods  and 
chattels — to  wit,  the  leather — to  James  Brown,  in  his 
lifetime,  at  his  request  to  be  securely  kept  and  re-de- 
livered to  plaintiff  on  request;  and  that  afterwards,  dur- 
ing his  lifetime,  he  was  requested  by  plaintiff  to  deliver 
the  said  goods  and  chattels,  but  he  would  not,  when  so 
requested,  or  at  any  time  afterwards,  during  his  life- 
time; nor  did  the  defendants,  as  executors,  etc.,  at  any 
time  since,  although  often  requested  so  to  do,  re-deliver 
the  said  goods  or  any  of  them  to  plaintiff,  but  James 
Brown,  in  his  lifetime,  and  defendants,  as  executors, 
etc.,  since  his  death,  wholly  neglected  and  refused  so 
to  do. 

Third  count — That  J.  B.  in  his  lifetime  was  indebted 
to  the  plaintiff  in  £100  for  money  had  and  received,  and 
for  money  found  to  be  due  and  owing  from  him  to  plain- 
tiff, which  he  promised  to  pay  him.  Breach — That  J. 
B.  in  his  lifetime,  and  plaintiffs  since,  did  not  pay. — 
Damages  £100. 

Pleas — 1.  General  issue.  2.  Statute  of  Limitations. 
3.  To  the  first  count:  That  J.  B.  did  safely  and  securely 
keep  the  said  goods  and  chattels  according  to  his  pro- 
mise. 4.  To  second  count:  J.  B.  did  safely  and  securely 
keep  the  said  goods  and  chattels  for  the  plaintiff,  and 
re-deliver  the  same  to  plaintiff  according  to  his  said 
promise. 

At  the  assizes  held  in  Toronto,  in  January,  1854,  be- 
fore Mr.  Justice  Draper,  and  on  the  5th  of  January,  by 
consent  of  parties,  and  by  order  of  the  presiding  judge, 
all  matters  in  difference  in  the  suit  were  referred  to  the 
award  of  Robert  H.  Brett,  of  Toronto,  Esq.,  who  was  to 
make  his  award  before  the  second  Monday  in  Hilary 
Term  then  next,  and  the  parties  were  to  stand  to,  obey, 
abide  by,  and  keep  the  award,  final  end,  and  de- 
termination of  the  arbitrator.  It  was  also  ordered 
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that  the  costs  of  the  cause  and  of  reference  should 
abide  the  event,  and  that  the  issues  on  the  Statute  of 
Limitations  should  be  specially  found.  It  was  lastly 
ordered  that  the  Court  of  Queen’s  Bench  might  be 
prayed  that  the  order  might  be  made  a rule  of  Court. 

The  award  made  by  the  arbitrator  was  as  follows: — 

“ In  the  Queen’s  Bench — Wm.  Creighton  v.  Executors 
of  the  late  James  Brown. 

“The  undersigned,  arbitrator  in  the  matter  of  Wil- 
liam Creighton  against  the  executors  of  the  estate  of  . 
the  late  James  Brown,  having  heard  the  statements  of 
the  plaintiff  and  the  evidence  in  support  of  the  claim, 
and  having  also  examined  the  evidence  on  the  part  of 
the  defendants,  and,  after  considering  the  whole  mat- 
ter particularly,  am  of.  opinion  that;  the  defendants 
are  entitled  to  the  verdict  in  this  cause;  and,  by  the 
authority  vested  in  me  as  arbitrator,  confirm  this  opin- 
ion, and  decide  the  case  accordingly.  Costs  of  the  ar- 
bitration to  be  paid  the  arbitrator  (five  pounds  cur- 
rency).” , 

Crawford  shewed  cause,  and  took  the  preliminary 
objection,  that  the  rule  of  Court  was  not  in  this  cause, 
but  was  in  a cause  wherein  the  first-named  defendant 
was  called  Essy  Brown,  executrix,  etc.,  instead  of  Essy 
Maria  Brown,  executrix,  which  was  the  true  style  of 
the  cause  in  which  the  reference  was  made. 

RICHARDS,  J. — It  appears  to  me  that  the  defendants 
themselves  having  committed  the  error  complained 
of,  the  order  of  reference  having  been  made  a rule  of 
Court  on  their  motion,  cannot  now  take  advantage  of 
their  own  error. 

As  to  the  first  ground  of  objection  to  the  award,  Mr. 
Crawford  has  filed  the  affidavit  of  the  arbitrator,  which 
fully  answers  the  charge  of  misconduct  imputed  to 
him. 

As  to  the  third  objection,  it  appears  to  me  that  the 
award  is  sufficiently  identified  as  being  in  the  cause 
referred.  It  is  entitled  in  the  Court,  and  the  plaintiff’s 
Christian  name  is  signified  by  the  contraction  of 
“Wm.,”  whilst  his  surname  is  written  in  full  at  the 
head  of  the  award;  and  in  the  body  of  the  instrument 
both  names  are  written  in  full.  The  defendants  are 
mentioned  in  the  award  as  “the  executors  of  the 
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estate  of  the  late  James  Brown.”  It  is  not  pretended 
that  there  is  any  other  action  by  the  plaintiff  against 
the  executors  of  the  late  James  Brown  in  the  Court  of 
Queen’s  Bench  than  the  one  in  which  this  rule  has  been 
obtained.  There  cannot  be  any  reasonable  doubt  that 
the  award  is  intended  to  be  in  this  cause,  and  that  the 
parties  so  view  it.  I am  not  therefore  disposed  to  set 
aside  the  award  in  this  summary  way  on  that  ground. 
If  the  defendants  use  the  award  for  their  benefit,  and 
the  plaintiff  thinks  there  is  anything  in  this  objection, 
he  can  resist  the  enforcing  of  the  award  on  that  ground. 

As  to  the  fourth  objection:  after  carefully  looking 
over  all  the  cases  I can  find  on  the  subject,  it  appears 
to  me  that  since  Cartwright  v.  Blackworth  (1  Dowl.  489) 
had  been  overruled  with  the  concurrence  of  Mr.  Justice 
Littledale,  by  whom  that  case  was  decided,  the  Court 
had  uniformly  decided  that  the  awarding  of  a verdict  by 
an  arbitrator  who  was  not  expressly  authorized  so  to  do 
was  an  insufficient  determination  of  the  suit;  and  unless 
there  were  in  the  award  itself  other  words  than  the 
direction  to  enter  a verdict,  the  awaid  was  set  aside;  but 
where  there  was  a sufficient  determination  of  the  suit 
without  that  portion  of  the  award  relating  to  the  ver- 
dict, then  it  might  be  objected  to  as  surplusage,  and  the 
remainder  of  the  award  would  hold  good.  The  ground 
relied  upon  was  of  a technical  character — namely,  that 
the  arbitrator,  as  such,  had  no  power  to  direct  a ver- 
dict; and  when  that  was  the  only  finding  or  direction, 
the  award  was  set  aside.  Where,  as  in  Dowlan  v.  Brett 
(2  A.  & E.  344),  the  arbitrator  ordered  a verdict  to  be 
entered  for  the  plaintiff  with  £55  damages,  there  could 
have  been  no  reasonable  doubt  that  the  arbitrator  in- 
tended to  award  that  the  defendant  should  pay  the  plain- 
tiff the  sum  for  which  the  verdict  was  di- 
rected to  be  entered;  yet  the  Court  set  aside 
the  award  because  the  arbitrator  had  no  power 
to  order  a verdict.  The  Court  of  Common  Pleas, 
however,  in  Law  v.  Blackbunow  (18  Jur.  130),  have  put 
the  law  on  a much  more  reasonable  and  satisfactory 
basis: — “An  action  of  ejectment  in  the  old  form,  after 
issue  joined,  was  referred  by  a Judge’s  order  to  the 
award,  final  end,  and  determination  of  J.  P.  S.;  the 
costs  of  the  cause  and  reference  to  abide  the  event. 
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The  arbitrator,  after  reciting  the  order  of  reference, 
made  his  award  thus:  ‘ I award  and  determine  that  the 
verdict  in  the  said  cause  be  entered  for  the  lessors  of  the 
plaintiff.’  Held,  in  an  action  against  the  defendants  for 
the  costs,  that  as  the  words  had  no  technical  meaning, 
they  might  be  taken  as  an  informal  expression  of  the 
arbitrator’s  determination  of  the  cause  in  favor  of  the 
lessors  of  the  plaintiff  generally,  and  that  the  award 
was  therefore  valid.”  The  previous  decisions  on  the 
subject  of  directing  the  entry  of  a verdict  were  not  con-  * 
sidered  to  bind  the  Court  as  to  that  case,  because  the 
arbitrator  awarded  that  the  verdict  in  the  cause  be 
entered  for  the  lessors  of  the  plaintiff;  and  as  that  could 
not  in  fact  be  done  at  all,  there  was  no  technical  find- 
ing to  that  effect  by  the  arbitrator;  but  he  found  in 
effect  that  the  plaintiffs  are  entitled  to  recover  the  land, 
the  subject  matter  of  the  action.  Now  in  the  case  under 
consideration  there  is  no  technical  direction  of  a ver- 
dict to  be  entered  for  the  defendants,  but  in  effect  a 
decision  in  their  favor  as  to  the  action  referred  to  him, 
by  expressing  his  opinion  that  they  were  entitled  to  the 
verdict  in  the  cause,  and  deciding  the  case  accordingly. 

It  appears  to  me  that  the  judgment  of  Mr.  Justice  Wil- 
liams took  the  correct  view  of  the  case — viz.,  that  the 
first  case  in  which  the  Court  refused  to  consider  the 
award  of  a verdict  as  declaring  the  intention  of  the 
arbitrator  as  to  the  decision  of  the  suit  was  erroneous; 
but  as  that  case  had  been  confirmed  by  subsequent 
decisions,  these  decisions  should  be  reviewed  in  a Court 
of  error.  The  majority  of  the  Court  differed  from  him 
and  sustained  the  award;  and  on  the  authority  of  that 
case  I do  not  think  I ought  to  set  aside  this  award  in  a 
summary  way;  but  if  it  is  attempted  to  be  enforced,  the 
plaintiff  may  then  obtain  the  opinion  of  the  Court  on 
the  subject — See  Hayward  v.  Phillips  (6  A.  & E.  119), 
Hayward  v.  Stocks  (2  D.  & L.  936),  Cock  v.  Gent  (14  M. 

& W.  680),  Clements  v.  Howell  (1  C.  B.  128),  Buss,  on 
Arb.  351. 

As  to  the  remaining  point — the  issues  on  the  Statute 
of  Limitations:  the  Courts  seem  less  disposed  to  give 
weight  to  purely  technical  objections  of  that  character. 

’A  general  finding  of  a verdict  in  favor  of  a party  is  held 
to  be  a finding  on  all  the  issues  in  his  favor,  and  if  the 
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expression  of  the  arbitrator’s  opinion  in  this  case  is  to 
have  full  effect,  it  might  perhaps  be  so  held  here;  but  as 
it  is  probably  of  little  consequence  as  to  the  finding 
on  the  issues  of  the  Statute  of  Limitations,  so  far  as 
the  defendants  are  concerned,  if  the  general  result  be 
in  their  favor,  and  as  there  was  a specific  direction  to 
the  arbitrator  to  find  as  to  those  issues,  I shall  discharge 
the  summons  for  setting  aside  the  award,  on  the  condi- 
tion of  the  defendants’  consenting  that  the  costs  of  the 
issues  on  the  Statute  of  Limitations  shall  be  allowed  the 
plaintiff.  England  v.  Davison  (9  Dowl.  1052)  seems  to 
me  a direct  authority  as  to  this  point.  On  these  terms 
the  summons  will  be  discharged  without  costs. 


Wheeler  v.  Murphy  et  al. 

Interpleader. 

The  sheriff  is  not  entitled  to  the  benefit  of  the  Interpleader  Act,  where  he  ha  a 
allowed  any  large  portion  of  the  goods  to  be  taken  out  of  his  possession. 

[Chambers,  10th  November,  1854.] 

On  the  28th  of  September,  1854,  Mr.  -Justice  Burns 
granted  an  interpleader  summons,  at  the  instance  of  the 
Sheriff  of  the  County  of  Haldimand,  who  had  seized  a 
quantity  of  tan-bark — said  to  contain  about  300  cords, 
but  turning  out,  it  seemed  upon  measurement,  not  to 
contain  more  than  140  cords — under  a fi.  fa.  against 
goods  in  this  suit. 

The  seizure  was  made  on  the  6th  of  September  by  the 
sheriff’s  bailiff.  On  the  16th  September  notices  were 
served  on  the  sheriff,  on  behalf  of  two  claimants,  Smith 
and  Lee,  not  to  sell  the  said  bark,  of  which  they  re- 
spectively claimed  portions;  and  on  the  20th  September 
Messrs.  Clement  and  Moore  also  gave  notice  to  the 
sheriff  that  they  claimed  to  be  the  owners  of  the  whole 
of  the  bark. 

Upon  shewing  these  claims,  and  filing  an  affidavit 
made  by  his  bailiff  in  the  common  form,  the  sheriff  ob- 
tained the  summons  on  all  the  claimants  to  appear  and 
state  their  claims,  etc. 

On  the  return  of  the  summons  affiavits  were  filed,  to 
the  effect  that,  although  the  sheriff  had  seized  the  bark 
he  did  not  remove  it,  and  that  since  the  seizure,  from 
time  'to  time,  the  defendants  had  been  removing  the 
bark  and  selling  the  same  to  different  parties;  or  rather, 
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that  different  portions  of  the  bark  had  been  removed  by 
certain  persons  named,  and,  as  the  deponent  believed, 
at  the  instance  of  the  defendants:  that  the  bark  was 
being  daily  removed  by  different  parties,  and  the  plain- 
tiff’s security  thereby  materially  lessened:  that  no  care 
had  been  taken  of  the  bark,  nor  means  taken  to  render 
it  available  for  the  satisfaction  of  the  plaintiff’s  debt, 
in  case  it  should  be  determined  to  have  been  properly 
seized  under  the  execution. 

It  seemed  that  about  eighty  cords  of  the  bark  seized 
had  been  so  removed,  but,  as  it  was  sworn,  not  at  the 
instance  of  either  of  these  defendants,  but  of  Lee,  one 
of  the  claimants,  who  had  served  a notice  on  the  sheriff, 
and  of  another  person  who  claimed  also  a portion  of  the 
bark. 

Moore,  one  of  the  claimants  who  had  given  notice  to 
the  sheriff  not  to-  sell,  filed  an  affidavit  that  he  had  bona 
fide  bought  this  bark  from  John  Murphy,  one  of  the 
defendants  in  the  fi.  fa.,  in  the  month  of  June  last,  and 
had  paid  him  for  it  in  full,  and  taken  a delivery  of  the 
bark  after  measurement  in  August,  and  before  the  is- 
suing of  the  writ  of  fi.  fa. 

The  plaintiffs  had  refused  to  indemnify  the  sheriff, 
but  asserted  the  bark  to  belong  to  the  defendants,  and 
insisted  on  the  sheriff  selling.  They  had  also  early  noti- 
fied the  sheriff  that  there  was  great  danger  of  the  bark 
being  removed  by  some  of  the  claimants. 

ROBINSOA,  C.J. — Where  a trifling  portion  of  the 
goods  had,  after  seizure  by  the  sheriff,  been  lost  or  taken 
away,  without  consent  or  collusion  on  the  part  of  the 
sheriff,  it  is  probable  that  the  Court  would  not  be  pre- 
vented by  that  circumstance  from'  granting  an  inter- 
pleader order  at  the  instance  of  the  sheriff;  but  here 
more  than  half  of  the  goods  seized  (80  cords  out  of  140) 
have  been-  taken  away,  and  are  no  longer  in  the  sheriff’s 
possession,  and  that,  as  it  appears,  in  the  absence  of  any 
proper  measures  taken  by  the  sheriff  toi  prevent  it. 
Under  such  circumstances,  the  reason  of  the  thing,  and 
all  that  I can  find  in  the  shape  of  authority,  seem  to  me 
to  be  against  making  an  order  for  the  protection  of  the 
sheriff  under  the  Interpleader  Act.  The  object  of  the 
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statute  is  to  determine  whether  he  shall  deliver  over  the 
goods  to  the  claimant,  or  sell  them  under  the  writ,  and 
he  can  do  nothing  if  he  has  let  the  goods  go  out  of  his 
possession.  As  to  the  eighty  cords  that  have  been  re- 
moved, there  can  be  no'  barring  of  the  remedy  for  them ; 
but  the  object  of  the  interpleader  is,  that  all  shall  be 
settled  in  the  one  action  under  the  direction  of  the  Court. 

In  Braine  v.  Hunt  et  al.  (2  Dowl.  391,  4 Tyr.  243,  2 O. 
& M.  418,  S.  C.),  it  wras  held  that  the  sheriff  to  be  en- 
titled to  the  interference  of  the  Court,  ought  to  retain 
the  possession  of  all  the  property  until  the  Court  has 
directed  how  it  shall  be  disposed  off.  It  is  true  that 
there  is  no  appearance  here  of  the  sheriff  having  de- 
livered up  possession  of  any  part  of  the  property  to  any 
one,  or  of  his  having  acted  collusively;  but  it  is  still  true 
that  he  has  not  retained  possession  of  that  which  he  is 
asking  the  Court  to  direct  the  disposal  of,  and  he  ap- 
pears to  have  lost  possession  by  his  own  laches;  and  it  is 
he  who  is  nevertheless  asking  us  to  interfere. 

In  Holton  v.  Guntrip  (6  Dowl.  130,  3 M.  & W.  145,  S. 
C.),  the  facts  were  different  from  those  of  the  present 
case,  but  the  language  of  the  Court  is  not  the  less  ap- 
plicable. There  the  sheriff  had  gone  to  the  premises 
intending  to  seize  the  goods,  but  a claim  being  made  to 
them,  he  withdrew  without  making  any  actual  seizure, 
and  afterwards  applied  for  an  interpleader  order;  but 
the  Court  refused,  because  he  had  not  seized  and  had 
not  the  goods  in  his  possession,  although  the  wTords  of 
the  act  would  seem  to  take  in  the  case,  for  it  says  that 
where  goods  are  taken,  or  intended  to  be  taken  in  execu- 
tion, and  a claim  is  made,  the  sheriff  may  apply. 

“ There  is  no  instance,”  Baron  Alder  son  said,  “ of  an 
interpleader,  where  the  sheriff  had  not  possession 
of  the  goods,  and  was  therefore  unable  to  deliver  them 
either  to  the  one  party  or  to  the  other.  How'  can  we 
bar  the  claimant  here  if  he  runs  away  with  the  pro- 
perty ?” 

In  Scott  v.  Lewis  (2  Cr.  M.  & R.  289,  5 Tyr.  1080,  S.  C.), 
Lord  Abinger  said,  “ I think  the  act  implies  that  the 
money  or  goods  must  be  ini  the  hands  of  the  sheriff  at 
the  time  of  his  application  to  the  Court.  One  of  the 
most  important  questions  to  be  determined  under  the 
act  is,  what  is  toi  be  done  with  the  goods  or  money  in 
dispute.” 
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And  in  Anderson  y.  Calloway  (1  Cr.  & M.  182)  the 
Court  holds  the  same  language.  Lord  Lyndhurst  ob- 
served, “ The  obvious  meaning  of  the  clause  is,  that  the 
party  applying  has  got  the  property  in  his  possession.” 
And  Baron  Bayley  said,  “ One  condition  in  the  first  sec- 
tion is,  that  the  party  applying  for  relief  shall  be  ready 
to  bring  the  matter  of  dispute  into  Court  or  to  dispose 
of  it  as  the  Court  shall  direct.” 

Here,  the  sheriff  having  suffered  the  larger  portion  of 
the  goods  to  be  taken  away,  comes  nevertheless  and 
applies  for  the  relief  intended  to  be  afforded  to  him* 
only  when  he  is  holding  the  goods,  uncertain  what  he  is 
to  do  with  them.  It  seems,  also,  that  since  he  made  his 
application  much  more  of  the  bark  has  been  taken  away, 
so  that  there  is  probably  little  now  remaining,  if  any. 

I think  I must  discharge  this  summons,  with  costs  to 
be  paid  by  the  sheriff  to  the  plaintiff;  but  I do  not  give 
costs  to  the  claimants,  for  I do  not  feel  any  assurance 
that  they  have  not  been  resorting  to  means  to  get  the 
property  into  their  possession,  without  waiting  for  the 
decision  upon  the  right. 


Tyson  v.  McLean. 

Arrest — Misnomer  of  writ — Time  for  declaring  against  prisoner — Necessity  for 
service  of  declaration — Waiver. 

Semble,  that  the  writ  of  Capias  mentioned  in  12  Vic.  ch.  63,  sec.  24,  may 
properly  be  called  a writ  of  Capias  ad  Respondendum,  as  it  is  in  16  Vic.  ch. 
1.75,  sec.  3. 

Under  12  Vic.  ch.  73,  sec.  24,  a plaintiff  is  bound  to  declare  against  a defendant 
in  custody  before  the  end  of  the  term  next  after  the  arrest  ; and  the  mere 
filing  a declaration  is  not  sufficient,  it  must  also  be  served  within  the  time. 
Held,  that  the  defendant  in  this  case  had  not,  by  making  proposals  for  settle- 
ment, etc. , waived  his  right  to  a discharge. 

[Chambers.  ] 

The  defendant  applied  to  be  discharged  from  the  cus- 
tody of  the  sheriff  of  the  United  Counties  of  York, 
Ontario  and  Peel,  upon  the  writ  of  Capias  in  this  cause, 
upon  the  ground  that  the  plaintiff  did  not  declare 
against  him  before  the  end  of  last  Michaelmas  Term 
(being  the  next  term  after  the  arrest  of  the  defendant). 

It  appeared  from  the  defendant’s  affidavit,  made  on 
the  9th  of  December,  1853,  that  he  was  arrested  by  the 
sheriff  of  York,  Ontario  and  Peel  on  the  26th  of  October, 
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1853,  under  and  by  virtue  of  a writ  of  Capias  ad  Respon- 
dendum, issued  in  this  cause  out  of  the  Court  of  Queen’s 
Bench,  for  a certain  debt  or  sum  claimed  by  the  plain- 
tiff to  be  due  and  owing  to  him : that  he  was  thereupon 
on  the  same  day,  conveyed  to  the  common  gaol  of  the 
said  counties,  where  he  hath  ever  since  remained  and 
still  is  in  custody  under  and  by  virtue  of  the  said  writ 
in  this  cause:  that  on  the  5th  day  of  December,  1853, 
he  was  served  with  a copy  of  declaration,  which  was 
annexed  to  his  affidavit  ; and  that  no  other  declaration 
or  copy  of  declaration  was  served  on  him,  or  has  come 
to  his  knowledge,  nor  hath  he  authorized  any  person  to 
accept  or  receiv.e  any  such  for  him. 

It  further  appeared  by  the  affidavits  filed  on  behalf 
of  the  plaintiff,  that  in  the  beginning  of  November  de- 
fendant obtained  a summons  to  shew  cause  why  the 
defendant  should  not  be  discharged  from  custody  in  this 
cause,  which  summons  was  discharged  about  the 
eleventh  day  of  November,  with  costs.  About  the  25th 
of  November  the  plaintiff  opposed  the  justification  of 
bail,  and  about  the  30th  of  the  same  month  bail  was 
disallowed.  On  the  2nd  of  September,  1853,  and  before 
the  end  of  Michaelmas  Term,  the  plaintiff’s  attorney 
filed  a declaration  in  this  cause  with  the  deputy  clerk 
of  the  Crown  at  Brantford,  in  the  County  of  Brant, 
where  the  venue  was  laid ; and  on  the  same  day  posted  a 
copy  to  his  agents  in  Toronto,  which,  on  the  fifth  day 
of  December,  the  first  Monday  after  term,  was  person- 
ally served  on  the  defendant.  It  also  appeared  by  the 
papers  filed  that  the  agent  of  the  attorney  wrote  him  on 
the  8th  of  December,  1853,  that  defendant  would  give  a 
cognovit  in  this  and  another  cause  against  him;  and 
that  on  the  3rd  of  November  last  Mr.  S.  M.  Jarvis,  on 
behalf  of  defendant,  proposed  to  give  security  for  the 
debt  by  mortgage  on  land  and  an  endorsed  note.  It  was 
stated  in  argument  that  defendant’s  title  to  the 
land  was  not  good,  and  that  he  could  not  get  any  per- 
son to  endorse  a note  for  him. 

The  plaintiff  objected  to  the  defendant’s  discharge,  on 
the  following  grounds: — 

1st.  That  by  the  statute  12  Vic.  ch.  63,  sec.  24,  the 
plaintiff  is  not  bound  to  declare  against  the  defendant 
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before  the  end  of  the  next  term  after  the  arrest,  the 
words  of  the  section  being,  “ may,  before  the  end  of  the 
next  term  after  the  arrest  of  the  defendant,”  declare 
against  him,  and  proceed  thereon  in  the  manner  and 
according  to  the  directions  contained  in  Rules  Nos.  3 
and  4 of  Q.  B.,  made  Easter  Term,  5 Vie.  (Draper’s  Rules, 
p.  75). 

2.  That  it  appears  from  defendant’s  affidavit  that  he 
was  arrested  under  a writ  of  Capias  ad  Respondendum, 
whilst  the  writ  referred  to  in  the  section  above  quoted 
is  called  a writ  of  Capias;  and  although  a writ  of  Ca-‘ 
pias  ad  Respondendum  is  referred  to  in  16  Vic.  ch.  175, 
sec.  3,  yet  under  that  statute  the  Capias  ad  Responden- 
dum, instead  of  being  a primary  and  substantive  pro- 
ceeding, is  merely  an  auxiliary  or  collateral  process,  as 
the  Capias  under  the  Imperial  statute  1 & 2 Vic.  ch.  110 
has  been  held  to  be;  and  therefore  the  Rules  of  Q.  B. 
Nos.  3 and  4 of  Easter  Term,  5 Vic.,  do  not  apply,  and 
defendant  is  left  to  his  judgment  of  non  pros,  for  not 
declaring,  if  plaintiff  does  not  proceed  with  his  action 
as  speedily  as  defendant  wishes. 

3.  That  defendant,  by  proposals  of  settlement  and  the 
proceedings  he  has  taken,  is  not  entitled  to  be  dis- 
charged. 

RICHARDS,  J. — As  to  the  second  point,  which  it  may 
be  as  well  to  consider  first,  it  appears  to  me  that  defen- 
dant’s affidavit  sufficiently  shews  that  he  was  taken  on 
a process  in  this  cause1,  and  conveyed  to  prison  thereon, 
on  the  26th  of  October  last,  and  he  has  been  detained 
thereon  ever  since.  He  in  his  affidavit  calls  this  process 
a Capias  ad  Respondendum,  and  so  does  the  plaintiff’s 
attorney;  and  looking  at  the  statute  itself,  the  warn- 
ings on  the  writ,  the  proceedings  to  be  had  thereunder, 
and  the  third  section  of  the  act  of  last  session  (16  Vic. 
ch.  175),  where  the  process  is  described  as  a,  writ  of 
Capias  ad  Respondendum,  I cannot  say  that;  it  is  im- 
properly so  called  in  the  affidavits  filed  as  well  as  on 
the  part  of  the  defendant  as  of  the  plaintiff.  It  is  not 
contended,  as  a matter  of  fact,  that  defendant  has  not 
been  arrested  under  a writ  of  the  description  referred 
to  in  the  24th  section  of  12  Vic.  ch.  63;  and  if  the  sum- 
mons were  discharged  on  the  ground  that  the  writ  is 
misdescribed  as  a Capias  ad  Respondendum  instead  of 
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simply  a Capias,  the  defendant  could  make  another 
application,  and  if  entitled  to  a supersedeas,  would  un- 
doubtedly obtain  it.  The  Capias,  under  the  statute  of 
last  session,  so  far  from  being  a mere  auxiliary  process, 
is  viewed  in  quite  a different  light;  so  much  so  that, 
instead  of  it  being  necessary  to  shew  the  issue  of  a 
summons  before  a Capias  could  properly  issue,  as  under 
the  statute  1 & 2 Vic.  ch.  110  in  England,  it  is  declared 
that  the  proceedings  already  had  in  the  suit  may  be 
continued  to  final  judgment  in  the  same  manner  as  if 
the  suit  had  been  commenced  by  a writ  of  Capias  ad 
Respondendum.  As,  however,  there  is  really  little  doubt 
that  the  defendant  was  arrested  and  is  detained  in  cus- 
tody on  a writ  issued  under  the  24th  section  of  our  pro- 
vincial statute  12  Vic.  ch.  G3,  I will  now  consider  the 
subject  in  relation  to  that  section,  and  in  doing  so  will 
take  up  the  first  point: — 

That  by  the  statute  the  plaintiff  is  not  bound  to  de- 
clare, the  section  saying  he  “ may,  before  the  end  of  the 
next  term  after  the  arrest  of  the  defendant,  declare  ” 
against  the  defendant;  and  having  declared  either  be- 
fore or  after  the  end  of  the  term,  then  the  plaintiff  may 
proceed  against  defendant  in  the  manner  and  according 
to  the  directions  of  the  third  and  fourth  rules  of  Q.  B., 
Easter  Term,  5 Vic. 

Formerly  a defendant  could  not  be  declared  against 
unless  he  was  actually  or  constructively  in  court,  and  in 
order  to  serve  prisoners  with  declaration  they  were 
brought  up  under  Habeas  Corpus  to  the  bar  of  the  court 
for  that  purpose.  By  the  statute  4 & 5 W.  & M.  ch.  21, 
the  plaintiff  was  authorized  to  declare  against  a 
prisoner,  and  on  service  of  declaration,  if  he  did  not 
plead,  the  plaintiff  was  authorized  to  sign  judgment. 

In  the  Imperial  statute,  2 Wm.  IV.  ch.  39,  sec.  4,  from 
which  section  24  of  our  statute,  12  Vic.  ch.  63  was  taken, 
the  words  are:  “ And  if  any  defendant  be  taken  or 
charged  in  custody  upon  any  such  process,  and  im- 
prisoned for  want  of  sureties  for  his  appearance  thereto, 
the  plaintiff,  in  such  process  may,  before  the  end  of  the 
next  term  after  the  detainer  or  arrest  of  such  defend- 
ant, declare  against  such  defendant,  and  proceed  thereon 
in  the  manner  and  according  to  the  directions  contained 
in  4 & 5 W.  & M.  ch.  21. 
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On  the  application  now  made  it  is  unnecessary  to  de- 
cide whether  the  word  may  in  both  acts  should  be 
construed  shall;  because  by  rule  of  Trinity  Term,  3 Wm. 
IV.  in  England  it  was  declared  and  ordered  that  in  all 
cases  in  which  a defendant  shall  be  detained  in  prison 
on  any  writ  of  Capias  or  detainer  under  the  statute  2 
Wm.  IY.  ch.  39,  or  being  arrested  thereon  shall  go  to 
prison  for  want  of  bail,  and  in  all  cases  in  which  he 
shall  have  been  or  shall  be  rendered  to  prison  before 
declaration  on  any  such  process,  the  plaintiff  shall  de- 
clare against  such  defendant  before  the  end  of  the  term* 
next  after  such  arrest  or  detainer,  or  render,  and  notice 
thereof;  otherwise  such  defendant  shall  be  entitled  to 
be  discharged  from  such  arrest  or  detainer,  on  entering 
an  appearance  according  to  the  form  set  forth  in  the 
said  statute  2 Wm.  IV.  ch.  39,  schedule  No.  2;  unless 
further  time  to  declare  shall  have  been  given  to  such 
plaintiff  by  rule  of  Court  or  order  of  a Judge.  The  rule 
of  our  own  Court  of  Queen’s  Bench  of  Easter  Term,  5 
Vic.,  which  was  undoubtedly  copied  from  the  English 
rule  above  quoted,  is  as  follows: — (Cameron’s  Kules, 
page  18). 

“ 3.  In  all  cases  in  which  a defendant  shall  have  been 
or  shall  be  detained  in  prison  on  any  writ  of  Capias,  or 
being  arrested  thereon  shall  go  to  prison  for  want:  of 
bail;  and  in  all  cases  in  which  he  shall  have  been  or 
shall  be  rendered  to  prison  before  declaration  on  any 
such  process,  the  plaintiff  in  such  process  shall  declare 
against  such  defendant  before  the  end  of  the  next  term 
after  such  arrest  or  detainer,  or  render  and  notice  there- 
of ; otherwise  such  defendant  shall  be  entitled  to  be  dis- 
charged from  such  arrest  or  detainer  upon  entering  a 
common  appearance,  unless  further  time  to  declare  shall 
have  been  given  to  such  plaintiff*  by  rule  of  Court  or 
order  of  a Judge.” 

I shall  also  copy  the  rule  following  here,  as  it  is  re- 
ferred to  in  the  statute : — 

“ 4.  A copy  of  every  declaration  and  subsequent 
pleading  shall  be  served  on  the  opposite  party,  whether 
the  case  be  bailable  or  not  bailable,  and  whether  the 
action  be  against  any  person  having  privilege  or  other- 
wise, and  as  well  where  the  plaintiff  has  appeared  for 
the  defendant  under  the  statute  as  where  the  defen- 
dant has  appeared  in  person  or  by  attorney.” 
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It  was  contended  on  the  argument  that  our  Act  12 
Vic.  ch.  63,  sec.  24,  merely  intended  to  enact  that  the 
plaintiff  might  declare  before  the  end  of  the  next  term, 
etc.,  and  that  the  reference  to  the  3rd  and  4th  rules  of 
Easter  Term,  5 Vic.,  was  for  the  purpose  not  of  limiting 
the  term  within  which  he  should  be  bound  to  declare, 
but  to  point  out  the  manner  of  serving  the  declaration, 
etc.  If  this  were  the  case  no  reference  would  have  been 
made  to  the  third  rule,  the  principal  object  of  which 
appears  to  be  to  compel  plaintiffs  to  declare  against 
persons  within  the  time  therein  limited,  otherwise  they 
would  be  entitled  to  be  discharged.  I therefore  come  to 
the  conclusion  that  the  plaintiff  was  bound  to  declare 
against  the  defendant  in  this  cause  before  the  end  of 
Michaelmas  Term  last. 

The  next  question  is,  has  the  plaintiff  declared  against 
the  defendant  within  the  meaning  of  the  rule  by  filing 
his  declaration  on  the  second  day  of  December,  the  day 
before,  and  serving  it  on  the  fifth  day  of  the  same  month, 
being  the  first  juridical  day  after  the  end  of  the  term. 

The  latest  case  I have  found  in  England  applicable  to 
the  subject  is  one  of  Eden  v.  Roberts,  in  the  Court  of 
Exchequer,  reported  in  the  Law  Times  of  the  26th  of 
November,  1853,  page  123,  which  virtually  decides  that 
a declaration  could  not  in  law  be  said  to  be  filed  until 
notice  of  it  was  served. 

The  following  is  the  note  I have  made  of  that  case: — 

“ Quain  moved  to  set  aside  declaration  for  irregularity, 
stating  that  the  writ  was  served  in  August,  1852.  On 
the  13th  of  November,  1852,  an  appearance  was  entered 
according  to  the  statute,  an  affidavit  of  service  beiag 
filed.  The  declaration  was  filed  the  same  day,  but  no 
notice  of  declaration  being  filed  was  served  until  the 
12th  of  November,  1853, — more  than  twelve  months 
after  the  return  of  the  writ.  It  was  held  that  the 
declaration  could  not  in  law  be  said  to  be  filed  until  the 
notice  of  it  was  served  on  the  12th  of  November,  1853, 
when  the  plaintiff  was  out  of  court.” 

In  Weddle  v.  Brazier  (3  Tyr.  237,  1 C.  & M.  69,  S.  C.), 
the  Court  affirmed  the  general  rule  (Tidd,  9th  ed.  456), 
saying  that  a declaration  filed  is  no  declaration  till 
notice. 

In  Hutchison  v.  Brown  (7  T.  R.  298),  the  Court,  after 
consulting  the  Master,  held  “ a declaration  only  welj 
filed  from  the  time  of  notice.” 

By  the  rule  of  the  Court  of  B.  R.  in  England,  T.  T.  1 
Geo.  II.  (1727),  it  was  provided,  “that  from  the  time  of 
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giving  said  notice  as  aforesaid  (the  English  notice  of 
declaration),  such  declaration  shall  be  deemed  well  de- 
livered to  such  defendant  or  defendants,  and  not  other- 
wise,” and  in  case  defendant  after  such  notice  do  not 
plead,  plaintiff  may  sign  judgment,  etc. 

By  rule  of  the  same  Court,  H.  T.  2 Geo.  II.  (1728),  as  to 
signing  judgment,  it  is  provided,  “that  in  all  cases  the 
plaintiff  is  at  liberty  to  sign  his  judgment  the  day  after 
the  rules  for  pleading  are  out;  declarations  having  been 
regularly  delivered  and  filed;  and  the  defendant  or  his  ^ 
agent  being  called  upon  for  a plea,  according  to  the  rules 
and  course  of  the  Court.” 

The  rule  of  the  same  Court,  H.  T.  26  Geo.  III.  (1786), 
shews  that  in  declaring  against  prisoners  it  was  neces- 
sary to  deliver  them  a declaration;  and  the  rule  No.  8, 
Easter  Term,  5 Vie.,  carries  out  the  same  idea. 

The  practice  in  Upper  Canada,  after  the  passing  of  2 
Geo.  IV.  ch.  11,  was  in  all  cases  to  deliver  a copy  of  the 
declaration;  and  the  notice  of  declaration,  which  it  had 
been  the  practice  in  England  to  serve,  became  unneces- 
sary, a demand  of  plea  being  served  with  a copy  of  the 
declaration.  I think,  therefore,  serving  the  copy  of  the 
declaration  in  this  country  may  be  properly  considered, 
if  it  be  necessary  so  to  consider  it,  as  analogous  to  ser- 
vice of  notice  of  declaration  in  England.  The  fifth 
section  of  2 Geo.  IV.  ch.  1,  in  relation  to  declaring  in 
non-bailable  suits,  enacts  that  the  plaintiff  shall,  after 
filing  a declaration  in  the  office  from  whence  the  writ 
issued  and  service  of  a copy  thereof  on  the  defendant, 
by  a demand  in  writing,  call  for  a plea;  and  if  after  the 
expiration  of  eight  days  from  the  service  no  plea  be  filed, 
plaintiff  may  sign  judgment. 

I come  therefore  to  the  conclusion,  that  neither  by  the 
practice  pursued  in  England  nor  that  followed  in  this 
country,  can  merely  filing  a declaration  be  considered 
declaring  within  the  meaning  of  the  statute  12  Vic.  ch. 
63,  sec.  24,  or  the  rule  No.  3,  Easter  Term,  5 Vic. 

As  to  the  next  point,  the  third,  it  does  not  appear  to 
me  that  the  plaintiff  shews  that  the  delay  which  has 
taken  place  in  declaring  has  been  at  the  defendant’s  re- 
quest, or  has  occurred  in  such  a way  as  to  prevent  him 
from  taking  advantage  of  the  plaintiff’s  laches  in  not 
declaring  against  him  in  time. 
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By  the  last  paragraph  of  the  rules  H.  T.  26  Geo.  III. 
(1786),  it  is  provided,  “ that  no  treaty  or  agreement  shall 
be  sufficient  cause  to  prevent  any  defendants  having  the 
benefit  of  a supersedeas  for  want  of  prosecution,  unless 
the  same  be  in  writing,  signed  by  the  defendant  or  his 
attorney,  or  some  person  duly  authorized  by  the  defend- 
ant, and  it  be  therein  expressed  that  proceedings  are 
stayed  at  the  defendant’s  request.”  Hewitt  v.  Melton, 
(1  Cr.  & M.  579,  3 Tyr.  503)  is  a strong  case  in  favor  of 
defendant  on  this  point. 

“ If  defendant  be  supersedeable  because  a declaration 
has  not  been  delivered  to  him  in  due  time,  the  delivery 
of  a declaration  afterwards  will  not  prevent  him  from 
being  discharged  on  account  of  the  previous  default.” — 
Chitty’s  Archbold,  7th  edi,  page  865. 

I am  therefore  of  opinion  that  the  plaintiff  had  not 
declared  against  the  defendant  before  the  end  of  the 
term  next  after  his  arrest  in  this  cause,  and  that  the 
defendant  is  entitled  to  be  discharged  from  such  arrest 
upon  entering  common  appearance:  and  the  necessary 
order  for  a supersedeas  therein  should  go. 


In  re  Taylor  v.  Davy. 

Semble,  that  in  a notice  under  13  Geo.  II.  ch.  18  of  application  to  remove  a 

conviction  the  grounds  of  objection  to  such  conviction  need  not  be  stated. 

[Chambers.] 

Burns,  J.,  made  his  order  for  a writ  of  Certiorari  to 
issue  to  remove  into  this  Court  the  conviction  of  Taylor, 
before  Davy,  the  Mayor  of  Belleville.  This  was  done 
upon  a summons  issued  in  Chambers  by  Sullivan,  J.,  no 
cause  being  shewn. 

On  the  3rd  of  July,  1850,  Taylor  served  a notice  on 
Mr.  Davy  (under  13  Geo.  II.  ch.  18,  sec.  5,)  that  six  days 
after  he  would  apply  to  a Judge  in  Chambers  for  a sum- 
mons to  remove  the  conviction  made  on  the  1st  of  June 
last  for  obstructing  a street  in  the  town,  and  any  by-law 
of  the  Town  Council  of  Belleville  under  which  he  acted 
in  making  the  conviction. 

The  notice  stated  no  grounds  of  exception  to  the  con- 
viction. 

ROBINSON,  C.J. — The  Certiorari  having  been  grant- 
ed by  Mr.  Justice  Burns,  nothing  stands  open  before  me 
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in  Chambers.  But  it  is  said  by  the  parties  that  Mr.  Jus- 
tice Burns  desired  it  to  be  considered  as  still  open,  he 
having  merely  made  the  order  because  no  one  appeared 
to  shew  cause  against  the  summons.  And  it  was  urged 
on  the  part  of  Davy  that  the  proceeding  is  irregular, 
because  the  notice  contains  no  statement  of  the  grounds 
of  exception  to  the  conviction.  There  is  no  motion  to 
quash  the  Certiorari,  and  indeed  the  question  is  whether 
any  proceedings  of  the  kind  can  properly  take  place  in 
vacation. 

However,  so  far  as  it  can  be  of  any  use  for  me  to  ex- 
press my  own  opinion  on  the  point  raised,  I think  I 
should  not  have  declined  to  grant  the  summons  because 
the  notice  did  not  state  the  grounds  of  exception.  The 
statute  13  Geo.  II.  ch.  18,  only  requires  notice  of  moving 
for  the  Certiorari  to  be  given;  and  though  it  does  assign 
as  a reason  for  requiring  the  notice  that  the  justice  may 
shew  cause  in  the  first  instance,  yet  that  does  not 
authorize  us,  I think,  to  exact  what  the  statute  does  not 
require.  When  notice  of  the  intention  to  move  is  given, 
the  statute  is  complied  with.  The  forms  of  notice  given 
in  the  fourth  volume  of  Chitty’s  Criminal  Law  specify 
the  grounds  of  objection:  the  form  given  in  Hand’s 
Crown  Practice  does  not.  I cannot  say  that  the  Certi- 
orari could  not  regularly  issue  after  such  a notice,  and 
do  not  therefore  interfere  with  Mr.  Justice  Burns’  orde1'. 

Browne  et  al.  v.  Smtih. 

Taking  papers  off  files — Arrest — Misnomer. 

Papers  should  not  be  taken  off  the  files  without  leave  of  the  court  or  a judge. 
When  a party,  by  his  own  conduct  and  admissions,  has  justified  the  calling' 
him  by  a wrong  name,  he  cannot  object  to  the  use  of  such  name  as  a mis- 
nomer : and  Held,  that  in  this  case  the  defendant  was  precluded  from  raising 
the  objection. 

[Chambers,  14th  July,  1855.] 

This  was  an  application  to  set  aside  an  arrest. 

The  facts  of  the  case  are  fully  stated  in  the  judgment 
delivered  by 

RICHARDS,  J. — On  the  10th  of  July  Mr.  Green,  for 
defendant,  took  out  a summons,  calling  on  the  plaintiffs 
to  shew  cause  why  the  writ  of  Capias  in  this  cause,  with 
the  copy  thereof,  and  arrest  of  defendant  thereunder,  or 
the  arrest  under  the  writ,  should  not  be  set  aside  with 
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costs,  and  the  defendant  discharged  out  of  custody,  on 
the  ground  that  the  writ  and  copy  do  not,  nor  does 
either  of  them,  contain  the  Christian  names  of  the  de- 
fendant correctly  or  in  full;  defendant  being  named  in 
the  writ  Josiah  T.  Smith,  whereas  his  name  is  Isaiah 
Tyson  Smith.  Also,  on  the  ground  that  the  defendant 
was  arrested  by  a wrong  Christian  name  and  initial  as 
aforesaid;  and  for  that  there  is  no  process  or  affidavit 
to  warrant  any  process  against  the  defendant  by  his  true 
and  proper  name  of  Isaiah  Tyson  Smith,  or  Isaiah  T. 
Smith;  and  that  the  affidavit  to  hold  to  bail  does  not 
contain  the  full  Christian  names  of  the  said  defendant; 
and  that  it  does  not  appear  that  the  defendant  made  the 
promissory  note  mentioned  in  the  affidavit  toi  hold  to 
bail  by  or  under  the  name  or  initial  letter  by  which  he 
was  arrested.  The  affidavit  on  which  this  summons  was 
issued  was  made  by  the  defendant,  and  entitled  in  the 
cause  of  James  Anson  Brown  and  William  Stevenson, 
plaintiffs,  v.  Josiah  T.  Smith,  defendant;  commencing, 
“ Isaiah  Tyson  Smith,  of  the  town  of  Bradford,”  etc., 
merchant,  maketh  oath  and  saith,  that  he  was  arrested 
on  the  7th  day  of  July,  in  this  cause,  under  a writ  of 
Capias,  by  the  sheriff  of  York  and  Peel;  that,  he  was 
then  a person  in  closei  custody  under  the  said  writ  of 
Capias;  that  at  the  time  of  the  arrest  he  was  served  with 
the  annexed  copy  of  the  writ,  which  was  the  only  paper 
served  on  him  in  the  cause.  He  further  stated  that  his 
name  was  not  Josiah  T.  Smith,  but  Isaiah  Tyson  Smith, 
and  that  he  never  was  called  or  known  by  the  name  of 
Josiah  or  Josiah  T.  Smith,  nor  did  he  ever  use  such 
name,  nor  was  it  ever  before  used  in  reference  to  him 
to  his  knowledge.  When  Mr.  Green  applied  for  the  sum- 
mons I suggested  to  him  the  propriety  of  looking  into 
authorities  to  see  if  his  affidavit  was  properly  entitled 
before  taking  out  the  summons.  I was  inclined  to  think 
he  should  have  described  the  defendant  as  Isaiah  Tyson 
Smith,  sued  by  the  name  of  Josiah  T.  Smith.  He  said 
he  would  take  the  summons  on  the  affidavit  filed.  The 
summons  was  returnable  on  the  11th  of  July.  He  did 
not  serve  it  on  the  plaintiff’s  attorney;  but  he,  having 
heard  the  summons  had  issued,  attended  in  chambers 
on  the  11th  to  oppose  it,  being  apprehensive  it  might 
have  been  served  in  his  absence  by  leaving  a copy  at  his 
office.  On  the  12th  another  application  was  made  on 
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behalf  of  the  defendant — on  an  affidavit  in  which  de- 
fendant was  described  as  Isaiah  Tyson  Smith,  sued  as 
Josiah  T.  Smith,  but  in  other  respects  similar  to  the 
previous  affidavit — for  another  summons.  It  was  stated 
that  the  previous  summons  had  been  allowed  to  lapse,, 
and  that  defendant  did  not  wish  to  proceed  on  it. 
I stated  that  I had  no  objections  to  his  taking  another 
summons,  but  he  must  see  that  his  proceedings  were 
regular.  On  that  a summons  was  taken  out,  return- 
able on  the  13th,  and  enlarged  by  consent  to  the  14tn 
of  July,  when  Mr.  Brooke  shewed  cause,  and  objected 
that  the  summons  was  issued  on  grounds  disclosed  in 
affidavits  and  papers  filed;  that  there  are  two  affida- 
vits— one  filed  on  the  10th  and  the  other  on  the  12th 
of  July;  that  they  both  referred  to  the  same  copy  of 
Capias,  which  appeared  to  be  filed  on  the  10th  of  July; 
that  the  first  affidavit  is  wrongly  entitled,  and  if  that 
is  thrown  aside,  then  the  other  could  not  be  properly 
made,  as  the  copy  of  the  Capias  annexed  to  it  was  on 
the  files  of  the  Court  on  the  10th,  and  there  does  not 
appear  to  have  been  any  leave  given  to  take  it  off  the 
files  for  the  purpose  of  having  another  affidavit  made. 
Either  the  copy  of  the  Capias  was  improperly  tanen 
off  the  files,  or  the  affidavit  was  sworn  to  before  the 
paper  to  which  it  refers  was  annexed  to  it,  and  in  either 
case  ought  not  to  be  allowed  to  be  read.  On  being  re- 
ferred to,  Mr.  Heward,  the  clerk  in  the  Practice  Court 
and  Chambers,  stated  that  he  had  allowed  Mr.  Green  to 
take  the  copy  of  the  Capias,  as  he  said  that  he  had 
abandoned  the  application  which  was  made  on  the  10th, 
and  did  not  intend  to  proceed  with  it. 

Mr.  Brooke  also  filed,  on  behalf  of  the  plaintiff,  the 
affidavit  of  William  Thomson,  one  of  the  plaintiffs,  who 
said  that  defendant  came  to  plaintiffs’  shop  to  purchase 
goods  on  the  9th,  25th,  and  27th  days  of  September, 
1854,  and  on  the  "8th  of  February,  1855;  that  on  the 
9th  of  September,  when  he  made  the  purchase,  he  (de- 
ponent) made  out  an  invoice  or  account  of  the  goods 
purchased  by  him'  in  the  name  of  Josiah  T.  Smith,  and 
delivered  the  same  to  defendant  personally  in  plain- 
tiffs’ store,  when  he  examined  the  invoice  and  said  it 
was  correct;  that  deponent,  on  each  subsequent  oc- 
casion when  goods  were  purchased  by  defendant,  made 
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out  an  invoice  in  the  name  of  Josiah  T.  Smith,  and  en- 
tered his  name  in  the  plaintiffs’  books  in  the  same  way, 
and  he  (deponent)  was  given  to  understand  by  the  de- 
fendant that  his  name  was  Josiah  T.  Smith,  and  that 
the  defendant  did  not  at  any  time  inform  him  that  his 
first  or  Christian  names  were  Isaiah  Tyson  Smith;  that 
deponent  addressed  the  package  containing  the  goods 
purchased  by  defendant,  “ Josiah  T.  Smith,  Bradford,” 
and  forwarded  the  goods  by  railway  from  Toronto  to 
Bradford,  defendant’s  place  of  business,  and  took  re- 
ceipts from  the  railway  company  for  the  same  in  the 
name  of  Josiah  T.  Smith.  He  further  stated  that  the 
action  was  brought  to  recover  £209  8s.  10d.,  principal 
money  due  on  a promissory  note  made  by  defendant 
and  one  Reagh,  his  partner,  under  the  name  and  firm  of 
Smith  & Reagh. 

Mr.  Brooke  also  filed  the  affidavit  of  James  Anson 
Brown,  the  other  of  the  plaintiffs,  who  stated  that  he 
was  present  on  the  9th  of  September,  1854,  when  de- 
fendant came  to  purchase  goods  from  the  plaintiffs, 
when  he  (deponent)  inquired  of  defendant  his  name, 
to  which  he  replied  his  name  was  Josiah  T.  Smith,  and 
not  Isaiah  Tyson  Smith;  that  before  making  the  ar- 
rest in  this  cause  he  inquired  of  parties  known  to  the 
defendant  for  the  Christian  names  or  name  of  the  de- 
fendant, but  they  could  not  inform  him.  He  further 
stated  that  the  note  referred  to  in  Mr.  Stevenson’s  affi- 
davit havipg  n<p  Christian  name  or  names  or  initial  let- 
ters, deponent  was  induced  to  make  the  inquiry  lest 
he  should  have  forgotten  the  Christian  name  or  names 
of  the  defendant.  Deponent  further  said  that  Reagh, 
who  was  a partner  of  defendant,  had  absconded  from 
this  province  to  avoid  paying  his  debts,  and  that  be- 
fore the  arrest  of  defendant  Ee  had  left  the  province 
to  reside  in  Wisconsin,  and  returned  to  Upper  Canada 
to  remove  his  family  and  goods  there;  and  if  defendant 
should  be  discharged  from  custody  in  this  cause,  he  was 
sure  he  would  immediately  depart  this  province  to  avoid 
paying  his  debts,  and  that  he  would  have  no  security 
for  the  payment  of  the  debt  for  which  the  action  is 
brought. 

Mr.  Patterson,  for  defendant,  as  to  the  affidavit  of 
the  10th  of  July,  says,  we  have  nothing  to  say  to  it; 
it  may  be  thrown  aside;  that  the  explanation  of  Mr. 
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Heward  is  satisfactory  as  to  the  copy  of  the  Capias 
being  taken  by  defendant’s  attorney  with  his  consent; 
that  the  affidavits  of  the  plaintiffs,  even  if  satisfactory 
as  to  the  first  name,  fail  to  shew  any  good  reason  why 
the  second  or  middle  name  of  defendant  was  not  in- 
serted; that  the  affidavit  of  Mr.  Brown  is  defective  in 
not  mentioning  the  names  of  the  parties  to  whom  he  ap- 
plied for  information  as  tot  defendant’s  names,  and  his 
reason  for  supposing  they  could  give  him  the  informa- 
tion he  sought,  that  the  Judge  might  be  satisfied^ 
whether  he  had  used  due  diligence  to  ascertain  the 
proper  name,  pursuant  to  rule  of  T.  T.,  3 & 4 Wm.  IV. 
(Draper’s  Rules,  p.  5). 

This  case  is  by  no  means  clear  from  doubt.  I do  not 
think  it  regular  for  the  defendant  to  take  any  of  the 
papers  off  the  files  without  leave  of  the  Court  or  a 
Judge,  even  although  the  clerk  in  Chambers  may  have 
permitted  it  to  be  done;  but  as  I shall  not  decide  the 
matter  in  question  on  that  point,  I only  mention  it  here 
to-  express  my  disapproval  of  such  a course. 

I think  the  fair  rule  to  deduce  from  the  numerous 
decisions  on  the  subject  of  misnomers  is,  that  if  the  de- 
fendant himself,  by  his  own  conduct  and  admissions, 
has  justified  another  in  calling  him  by  a particular 
name,  he  is  not  to  find  fault  with  him  for  acting  as  if 
such  was  his  name,  and  claim  to  be  discharged  from 
arrest  on  the  ground  of  misnomer  arising  from  his  own 
conduct — 6 Taunt.  530;  2 Tyr.  278;  dh.  Arch.  Prac. 
671,  and  cases  there  referred  to.  It  appears  to  me  the 
facts  disclosed  in  the  plaintiffs’  affidavits  would  war- 
rant them  in  supposing  defendant’s  names  were  Josiah 
T.  Smith.  As  to  not  inserting  his 'middle  name  in  full, 
I should  have  been  better  satisfied  if  the  plaintiffs’  affi- 
davits had  disclosed  the  names  of  the  persons  to  whom 
they  had  applied  for  information,  and  the  reasons  they 
had  for  supposing  they  could  get  such  information  from 
those  persons.  I think,  however,  that,  all  the  circum- 
stances of  the  case  being  considered,  and  looking  to 
the  decisions  in  our  own  Courts  as  to  initial  letters  (a), 


(a)  See  6 U.  C.  R.  391 ; 7 U.  C.  R.  139  ; lb.  140  ; 13  U.  C.  R.  188. 
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I would  hardly  be  justified  in  discharging  the  defen- 
dant on  the  ground  that  the  plaintiffs  did  not  use  due 
diligence  to  discover  his  name. 

It  appears  the  plaintiffs  resided  in  Toronto  and  the 
defendant  at  Bradford  when  the  debt  was  contracted; 
that  defendant’s  partner  had  absconded;  and  that  de- 
fendant himself  had  left  the  province  to  reside  in  Wis- 
consin before  he  was  arrested.  It  is,  therefore,  prob- 
able that  the  plaintiffs  would  not  feel  safe  in  making 
many  inquiries  about  the  defendant,  lest  he  should  leave 
before  he  was  arrested,  and  the  same  apprehension  un- 
der our  law  of  arrest  must  have  existed  in  the  mind  of 
the  person  making  the  affidavit  to  arrest. 

On  the  whole,  then,  I cannot  make  up  my  mind  that 
the  defendant  is  entitled  to  his  discharge  under  this 
application;  and  dismiss  the  summons,  but  without 
costs. 


Folger  et  al.  v.  McCallum. 

Affidavit — Initials — Entry  of  judgment  on  cognovit — Damages — Necessity  for 
entering  appearance — Laches. 

An  affidavit  of  execution  of  cognovit  made  by  “ William  D.  Baby,  ” signed 
“W.  D.  Baby,” — Held,  sufficient. 

In  a cognovit  (containing  the  usual  undertaking  not  to  bring  error  or  file  any 
bill  in  equity)  damages  were  confessed  at  £500,  and  the  declaration  on  the 
roll  laid  them  at  that  sum  ; the  entry  of  judgment  confessed  damages  to 
£1,000,  “ as  by  the  declaration  is  above  alleged;”  and  the  conclusion  was, 
that  the  plaintiffs  do  recover  £500.  Held,  no  irregularity,  the  judgment  be- 
ing supported  by  the  confession. 

Semble,  that  it  is  not  necessary  to  enter  an  appearance  for  defendant  in  signing 
judgment  on  cognovit — the  defendant  coming  into  court  and  confessing  be- 
ing a sufficient  appearance ; and  that  the  court  would  at  all  events  allow  such 
appearance  to  be  nunc  pro  tunc.  Held,  however,  that  in  this  case  the  want  of 
an  appearance  was  not  sufficiently  shewn,  and  that  the  application  was  too 
late. 

[Chambers,  7th  July,  1852.] 

Summons  issued  by  Burns,  J.,  to  shew  cause  why  the 
affidavit  of  execution  of  cognovit,  the  final  judgment, 
fi.  fa.  and  ca.  sa.,  arrest,  and  all  proceedings  subse- 
quent to  the  affidavit  of  execution  of  cognovit,  should 
not  be  set  aside. 

1.  Because  the  affidavit  is  defective,  being  signed  by 
W.  D.  Baby,  not  giving  the  Christian  names  of  de- 
ponent at  length. 

2.  Because  no  appearance  for  defendant  was  filed  or 
entered,  or  common  bail,  wherefore  defendant  was  not 
in  Court. 

3.  Because  the  cognovit  (a)  confesses  £1,000  damages, 

(a)  The  objection  was  so  taken,  but  incorrectly.  It  should  have  been,  that 
the  record  was  inconsistent — the  plea  confessing  £1,000  damages,  while  ttie 
declaration  only  averred  £500. 
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and  judgment  is  for  £500,  and  so  no  cognovit  to  war- 
rant the  judgment. 

4.  That  the  Ca.  Sa.  should  be  set  aside,  because  it 
was  issued  while  a Fi.  Fa.  against  defendant’s  goods 
was  in  the  sheriff’s  hands,  and  in  force,  not  returned, 
acted  upon  and  not  returnable  till  after  Ca.  Sa.  issued. 

Or  why  proceedings  should  not  be  stayed  till  next 
term. 

The  suit  was  commenced  by  summons.  A confession 
was  given  on  the  4th  of  June,  1852,  in  which  damages 
were  confessed  at  £500.  It  contained  no  stay  of  judg-% 
ment,  but  execution  was  not  to  issue  till  the  5th  of 
June.  There  was  the  usual  undertaking  not  to  bring 
error  or  file  any  bill  in  equity. 

On  the  7th  of  June,  1852,  an  affidavit  of  the  execu- 
tion of  this  cognovit  was  made  by  William  D.  Baby, 
signed  W.  D.  Baby.  Judgment  was  signed  on  the  7th 
of  June,  1852,  no  appearance  being  entered  by  or  for 
the  defendant.  On  the  roll  defendant  said,  “ he  cannot 
deny  the  action,  nor  but  that  the  plaintiffs  have  sus- 
tained damages  to  £1,000,  as  by  the  declaration  is  above 
alleged.” 

The  declaration  laid  the  damages  at  £500.  The  judg- 
ment was,  that  the  plaintiffs  do  recover  their  damages 
aforesaid  to  £500,  in  form  aforesaid  acknowledged,  and 
judgment  was  for  £503  10s.  8d.  damages  and  costs. 
The  Fi.  Fa.  issued  on  the  8th  of  J une,  returnable  last  of 
Easter  Term,  and  a Ca.  Sa.  issued  on  the  17th  of  June, 
to  the  same  sheriff,  returnable  on  the  first  of  Trinity 
Term. 

Notice  of  moving  for  these  and  other  irregularities 
was  served  on  the  25th  of  June.  .Nothing  was  shewn 
to  have  been  done  bn  the  Fi.  Fa.  further  than  a war- 
rant given  to  a bailiff.  The  defendant  was  arrested 
on  the  Ca.  Sa.  on  the  21st  of  June,  1852. 

BOBINSON,  C.J. — I consider  the  objection  on  ac- 
count of  the  deponent’s  second  Christian  name  in  the 
affidavit  not  being  written  at  length  not  fatal;  and  If 
it  were  an  irregularity,  that  it  is  cured  by  delay. 

2.  So  also  that  no  appearance  was  entered  is  cured 
by  delay,  and  if  not  the  Court  would  allow  it  to  be  en- 
tered nunc  pro  tunc. 
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3.  As  to  the  damages : if  that  would  be  fatal  on  error, 
the  defendant  binds  himself  not  to  bring  error,  and  I 
should  not  give  him,  by  summary  interference,  the  ad- 
vantage of  a defect  in  the  record  for  which  he  could 
not  bring  error.  It  is  no  irregularity.  The  cognovit 
is  for  £500;  and  though  falsely  said  in  the  record  that 
defendant  confessed  for  £1,000,  yet  the  judgment  is 
supported  by  the  confession,  and  the  plea  as  entered 
warrants  a judgment  for  £500. 

I have  more  hesitation  on  the  ground  of  appearance 
not  having  been  entered,  than  on  any  other.  1st.  I do 
not  take  it  to  be  sufficiently  shewn  to  me  here  that  ap- 
pearance has  not  been  entered.  There  is  nothing  but 
an  affidavit  of  an  attorney’s  clerk,  that  “ there  does  not 
appear  to  be  any  other  papers  filed  in  the  deputy  clerk 
of  the  Crown’s  office  relating  to  this  cause”  than  those 
of  which  he  annexes  a copy  to  his  affidavit;  and  among 
these  there  is  no  mention  of  appearance;  but  there  is 
no  affidavit  or  certificate  from  the  officer,  and  no  posi- 
tive allegation  that  there  is  no  appearance  paper  filed, 
and  no  affidavit  that  appearance  was  not  entered  in  tRe 
appearance  book. 

2.  Assuming  none  filed,  Richardson  v.  Davis  (4  M.  & 
W.  384)  seems  to  intimate,  what  certainly  is  most  rea- 
sonable, that  the  defendant  coming  into  Court  and  con- 
fessing the  action,  is  appearing;  and  surely  it  ought 
always  to  have  been  so  held. 

3.  Then,  at  any  rate,  I think  defendant  too  late  in 
moving — Hackin  v.  Hassells  (1  D.  & L.  1006.) 

4.  And,  as  we  have  no  rule  or  statute  against  relation 
back,  why  might  not  appearance  be  entered  nunc  pro 
tunc  ? 

The  summons  must  be  dismissed,  but  not  with  costs, 
the  plaintiff  having  been  irregular  in  his  proceedings; 
and  he  has  not  come  with  affidavits  to  resist  the  rule, 
but  relies  only  on  the  points  themselves  and  the  delay. 


SMYTH  ET  AL.  V.  NICHOLLS. 


355 


Smyth  et  al.  y.  Nicholls. 

Division  Court — Certiorari — Grounds  of  removal — 13  & Ilf  Vic.  eh.  53,  sec.  85 
— Entitling  of  affidavits. 

Affidavits  under  13  & 14  Vic.  eh.  53,  sec.  85,  to  remove  a cause  from  the 
Division  Court,  must  be  entitled  in  the  Court  in  which  the  motion  is  made, 
not  in  the  Division  Court. 

Held,  that  in  this  case  no  sufficient  ground  for  a removal  was  shewn. 

[Chambeks,  12th  March,  1853.] 

The  plaintiffs  obtained  a summons,  under  13  & 14 
Vie.  ch.  53,  sec.  85,  to  shew  cause  why  this  suit  should 
not  be  removed  by  certiorari  from  the  Division  Court 
to  this  Court. 

The  clause  enacts  “ that  any  suit  brought  in  any 
Division  Court  may  be  removed  into  the  Queen’s  Bench 
or  Common  Pleas  by  any  writ  of  Certiorari,  provided 
the  debt  or  damage  claimed  shall  amount  to  £10,  and 
provided  leave  be  obtained  of  one  of  the  Judges  of  the 
said  Courts,  in  cases  which  shall  appear  to  the  said 
Judge  fit  to  be  tried  in  either  of  the  superior  Courts, 
and  not  otherwise,  and  upon  such  terms  as  to  payment 
of  costs,  or  such  other  terms  as  he  shall  think  fit.” 

The  plaintiffs  had  taken  their  case  to  trial  by  a jury, 
and  defendant  obtained  a verdict.  The  plaintiffs’ 
ground  for  this  application  was  that  in  London  there 
was  an  undue  feeling  in  defendant’s  favor  under  the 
idea  that  the  case  was  a hard  one;  that  they  had  claims 
against  a number  of  others  under  similar  circumstances, 
amounting  to  £120,  and  believed  they  should  not  be 
able  to  recover  against  any.  They  desired  the  removal 
in  order  that  they  might  have  a country  jury.  The 
plaintiffs’  demand  in  this  case  was  about  £15. 

The  defendant  was  a carpenter;  the  plaintiffs  gro- 
cers. The  defendant,  with  many  others,  had  been 
working  for  one  Elliott,  a builder,  who  had  usually  at 
the  end  of  the  year  paid  up  the  men’s  accounts  to  the 
merchants  they  dealt  with.  He  had  failed.  The  de- 
fendant contended  that  the  plaintiffs  gave  the  goods  on 
Elliott’s  credit,  and  had  no  right  to  charge  him  (the  de- 
fendant). The  plaintiffs  denied  this,  and  swore  tlm 
goods  were  always  charged  to  the  defendant,  and  so 
entered  in  a pass  book  which  they  kept.  It  was  not 
sworn  how  the  Judge  charged,  or  why  the  new  trial  was 
granted. 
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The  affidavit  on  which  this  was  moved  was  en- 
titled— 

“ In  the  First  Division  Court  of  the  United  Counties  of 
Middlesex  and  Elgin. 

“ Alfred  George  Smyth  and  John  Bartholemew  Smyth, 

Plaintiffs, 

vs. 

Walter  Nicholls,  Defendant.” 

The  jurat  shewed  that  it  was  sworn  in  London  be- 
fore a Commissioner  in  B.  R. 

The  defendant  objected — 1,  That  the  affidavit  was 
improperly  intituled.  2,  That  there  could  be  no  Cer- 
tiorari after  trial.  3,  That  no  sufficient  ground  was 
shewn. 

ROBINSON,  C.J. — I think  the  affidavit  is  wrongly 
entitled— 1 Dowl.  175;  1 Dowl.  N.  S.  93;  5 M.  & W. 
545;  1 B.  & P.  271;  12  Jur.  485.  It  not  only  is  not 
entitled  in  this  Court,  in  which  it  is  used  (as  it  ought 
to  be),  but  it  is  entitled  in  the  Division  Court,  and  so 
cannot  be  made  the  ground  of  an  application  in  this 
Court;  and  that  prevents  my  attaching  any  consequence 
to  its  being  sworn  before  a commissioner  of  this  Court, 
which  might,  perhaps,  suffice  if  it  were  not  entitled  in 
any  Court. 

I might,  consistently  with  some  cases,  allow  it  to  be 
amended,  and  I suppose  in  that  case  re-sworn,  but  the 
irregularity  is  so  great  that  I think  that  would  not 
generally  be  done.  If  it  had  been  a mere  defective  en- 
titling— that  is,  in  no  Court — it  would  have  been  more 
favorable.  But,  besides,  I incline  against  the  removal. 
On  the  same  ground  we  should  allow  all  the  other  debts 
which  make  up  the  £120  to  be  sued  for  in  this  Court. 
It  seems  to  be  absurd  toi  conclude  that  in  a town  of 
8,000  people  a dispassionate  jury  to  determine  a case 
between  a grocer  and  a customer  cannot  be  found. 

There  is  no  ground  for  imagining  an  undue  feeling  or 
excitement  against  these  plaintiffs,  though  there  may 
be  an  apprehension  that  the  case,  if  disposed  of  accord- 
ing to  equity  and  good  conscience  rather  than  accord- 
ing to  strict  principles  of  law,  will  go  against  the  plain- 
tiffs. But  this  we  should  not  object  to.  It  is  the  spirit 
of  the  law  of  the  Division  Courts.  The  plaintiffs  should 
have  shewn  more  fully  why  the  new  trial  was  granted. 
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But,  on  the  ground  of  the  wrong  entitling  of  the  affi- 
davit, I shall  discharge  the  summons,  though  without 
costs. 


Winaker  v.  Pringle. 

Practice  as  to  Certiorari. 

Certiorari  granted  to  remove  cause  from  a County  Court,  defendant  having 
been  arrested. 

[Practice  Court,  E.  T.,  18  Vic.] 

Mr.  Fitzgerald  moved  for  a Certiorari  to  remove  this 
cause  from  the  County  Court  of  the  County  of* 
Prince  Edward.  He  filed  an  affidavit,  stating  that 
the  defendant  had  been  arrested  in  the  suit  in  the  Court 
below  on  a Capias  ad  Respondendum,  for  £75;  that 
bail  to  the  sheriff  had  been  given,  and  that  the  plain- 
tiff had  not  yet  declared  in  the  suit. 

RICHARDS,  J. — The  Certiorari  lies,  of  course,  in 
most  cases  before  judgment  to  an  inferior  Court  of 
record — Chitty’s  Archbold,  8th  edition,  1153.  In  Cross 
v.  Smith  et  al.  (1  Salk.  148)  Certiorari  was  brought  in 
B.  R.  from  the  judgment  of  the  Court  of  the  Isle  of 
Ely,  in  an  action  on  the  case  for  words.  Amongst  other 
things  it  was  objected  that  no  Certiorari  ought  to  lie 
by  reason  of  the  franchise,  which  is  a conusance  of 
pleas.  As  to  this  the  Court  says,  “ it  is  not  the  plain- 
tiff’s expense,  but  the  defendant’s  liberty,  that  is  to  be 
considered.  For  if  the  franchise  be  tenere  placita  then 
this  Court  hath  a concurrent  jurisdiction,  and  the  de- 
fendant may  choose  whether  he  will  be  sued  there  or 
in  the  King’s  superior  Courts.  * * * This  Court  hath 

a superintendency,  and  to  prevent  oppression  may 
award  a Certiorari  to  any  inferior  Courts,  and  the  sub- 
ject’s right  to  writs  of  Certiorari  appears  by  the  43 
Eliz.  ch.  5,  and  21  Jac.  I.,  ch.  ’23,  which  restrains  the 
abuse  of  them.  It  (the  writ)  lies  to  an  exempt  jurisdic- 
tion, for  that  franchise  is  only  for  the  benefit  of  the 
defendant,  which  he  may  waive  if  he  pleases.”  Little- 
dale,  J.,  says,  in  Landens  v.  Sheil  (3  Dowl.  90),  “ I take 
it  that  every  person  is  entitled  to  a Certiorari,  as  he  is 
to  a writ  of  Error;  and  the  Court  will  take  care  that 
its  process  shall  not  be  used  for  improper  purposes.” 

The  case  of  Blanchard  v.  De  La  Crouee  (11  Jur.  283) 
may  be  looked  to  as  to  the  mode  of  proceeding  in  the 


358 


PRACTICE  REPORTS. 


superior  Court,  and  how  the  case  should  be  taken  there 
when  the  party  is  arrested  in  the  Court  below,  whether 
by  Habeas  Corpus  or  Certiorari. 

If  the  plaintiff  still  wishes  to  go  on  in  the  Court  be- 
low, and  thinks  the  case  has  been  improperly  taken  up, 
.he  may  apply  for  a procedendo.  In  this  case  I think 
the  defendant  entitled  to  bring  up  the  proceedings  to 
the  superior  Court.  He  may  have  either  Certiorari  or 
Habeas  Corpus  cum  causa,  as  he  may  be  advised.  As 
to  which  is  the  proper  writ  to  take  in  the  position  in 
which  he  is  placed,  see  Chitty’s  Archbold,  1125,  and 
Tidd’s  Practice,  404,  398  (a). 

McCormick  v.  McCrea. 

Judgment  as  in  case  of  nonsuit. 

A defendant  may  move  for  judgment  as  in  case  of  nonsuit,  without  giving 
a term’s  notice  of  proceeding,  although  nothing  has  been  done  in  the  cause 
within  four  terms.  [Practice  Court,  E.  T.,  16  Vic.] 

A.  McLean  shewed  cause  against  a rule  for  judg- 
ment as  in  case  of  a nonsuit,  for  not  proceeding  to  trial 
pursuant  to  the  practice  of  the  Court.  He  objected 
that,  as  there  had  been  no  proceedings  in  the  cause 
within  four  terms,  a term’s  notice  of  intention  to  pro- 
ceed was  necessary  before  defendant  could  move  for 
judgment  as  in  case  of  a nonsuit;  and  wished  to  dis- 
charge the  rule  on  entering  into  the  peremptory  under- 
taking. 

KICHAKDS,  J.— Shinfield  v.  Laxton  (2  Dowl.  778) 
is  a direct  authority  in  favor  of  defendant.  In  Lord 
v.  Hilliard  (9  B.  & C.  622,)  Bay  ley,  J.,  observes,  “ Judg- 
ment as  in  case  of  a nonsuit  is  founded  on  14  Geo.  II.  ch. 
17.  The  rule  requiring  a term’s  notice  after  a lapse  of 
four  terms  in  the  Common  Pleas  was  made  in  13  Geo. 
II.  Now,  the  case  of  Doe  v.  Moses,  in  which  it  was 
held  in  this  Court  that  the  requiring  a term’s  notice  of 
proceeding  did  not  extend  to  a motion  for  judgment 
as  in  case  of  a nonsuit,  was  founded  upon  Manby  v. 
Wortley,  which  was  decided  in  the  Common  Pleas  in 

(a)  See  Smyth  v.  Nicholls,  ante  355  ; Baldwin  v.  Roddy,  3 O.  S.  166  ; 
Gregory  v.  Flannegan,  2 O.  S.  518 ; Copping  v.  McDonell,  5 O.  S.  311 ; Tully 
v.  Glass,  3 0.  S.  149. 
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19  Geo.  III.,  and  proceeded  upon  the  ground  that  the 
rule  of  13  Geo.  II.  did  not  extend  to  motions  for  judg- 
ment as  in  case  of  a nonsuit,  because  the  rule  was  made 
previous  to  that  statute.’’  This  shews  the  reason  of 
the  decision.  As  the  plaintiff  neither  files  affidavits 
nor  shews  any  other  cause  why  he  has  not  proceeded 
to  trial  in  due  time,  I think  the  defendant  is  entitled 
to  his  judgment,  and  the  rule  must,  therefore,  be  made 
absolute. 


John  Lake  and  Hannah  Lake,  his  wife,  v.  Bemis. 

In  an  action  for  seduction  the  defendant  cannot  traverse  the  service. 

[Chambers.] 

Summons  to  shew  cause  why  the  defendant,  on  pay- 
ment of  costs,  should  not  have  leave  to  plead,  in  ad- 
dition to  the  plea  already  pleaded,  a plea  denying  that 
the  said  Jane  Headon,  in  the  plaintiff’s  declaration 
named,  was  the  servant  of  the  said  Hannah  Lake,  in 
manner  and  form  as  in  the  declaration  mentioned. 

Mr.  Wright,  for  the  plaintiff,  filed  an  affidavit  shew- 
ing that  the  action  was  commenced  on  the  2nd  of 
March,  1854,  and  that  in  consequence  of  demurrers  to 
the  declaration  and  amending,  the  defendant  did  not 
plead  until  the  17th  of  November  last,  when  he  pleaded 
the  general  issue.  He  contended,  first,  that  too  long  a 
time  had  elapsed  since  the  plea  filed  to  allow  defen- 
dant to  amend;  and,  secondly,  that  the  action  was 
brought  by  Hannah  Lake,  the  mother  of  an  unmarried 
female,  under  the  statute  of  U.  G.  7 W.  IY.  ch.  8,  her 
father  being  dead,  and  that  the  other  plaintiff,  her  hus- 
band, was  joined  for  uniformity;  that  section  two  of 
the  statute  just  quoted  declares  that  in  any  action  so 
brought  “ service  shall  be  in  all  cases  presumed,  and 
no  proof  shall  be  received  to  the  contrary,”  and  as  no 
evidence  could  be  given  to  shew  the  truth  of  the  plea, 
it  ought  not  to  be  allowed;  and  he  referred  to  McLeod 
v.  McLeod  (9  U.  O.  R.  331),  as  shewing  that  the  Court 
of  Queen’s  Bench  here  had  held  such  a plea  bad  on  de- 
murrer. 

Mr.  J.  B.  Read,  contra,  argued  that  it  was  generally 
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supposed  that  the  general  issue  in  actions  of  seduction 
put  in  issue  the  fact  that  the  party  seduced  was  the 
servant  of  the  plaintiff,  as  well  as  the  act  of  seduction, 
and  that  there  had  been  no  decision  to  the  contrary  in 
this  province,  until  Alteman  v.  Smith,  decided  in  the 
Court  of  Common  Pleas  in  Hilary  term  last  (a),  and 
therefore  this  application  was  made  in  due  time  since 
that  decision;  that  that  case  also  decided  that  this 
plea  is  necessary  when  it  is  intended  to  deny  the  ser- 
vice; and  that  the  service  being  alleged  in  the  declara- 
tion it  ought  to  be  permitted  to  deny  it. 

RICHARDS,  J. — As  to  the  first  point,  I consider  the 
application  made  in  sufficient  time,  and  would  grant 
the  leave  did  I not  consider  that  the  plea  would  be 
demurrable  under  the  authority  cited.  It  is  sufficiently 
alleged  in  the  declaration  that  the  female  plaintiff  is 
the  mother  of  the  female  seduced.  It  seems  to  me  that 
it  follows  that,  under  the  proper  construction  of  the 
Act,  she  is  her  servant,  although  living  in  the  service 
of  another  at  the  time  of  her  seduction. 

I may  be  wrong  in  the  view  I take  of  the  effect  of  the 
statute,  but  it  seems  to  me  that  to  permit  this  plea 
and  the  evidence  which  should  follow  it,  would  be  to 
defeat  the  object  of  the  Act. 

The  summons  must,  therefore,  be  discharged  with 
costs. 


Turner  v.  Williams  and  Cotton. 

When  a judgment  is  against  two  defendants,  a Ca.  Sa.  upon  it  must  include 
both,  or  shew  some  reason  for  the  omission. 

[Chambers,  23rd  December,.  1850.] 

A summons  was  granted  by  Burns,  J.,  to  shew  cause 
why  the  Ca.  Sa.  in  this  cause,  and  the  arrest  of  the  de- 
fendant Cotton,  should  not  be  set  aside  with  costs,  for 
irregularity,  because  the  writ  did  not  accord  with  the 
judgmeht,  the  same  being  against  one  defendant  only, 
and  misreciting  the  judgment  as  having  been  against 
one  only  (Cotton),  whereas  it  is  against  Williams  and 
Cotton.  The  plaintiff  asked,  if  necessary,  to  amend. 


(a)  Now  reported  in  4 C.  P.  500. 
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ROBINSON,  C.J. — I apprehend  the  Oa.  Sa.  should 
pursue  the  judgment,  and  include  all  the  defendants, 
or  shew  on  the  face  of  it  why  not,  where  it  may  fee 
illegal  to  include  all.  The  plaintiff  here  may  amend 
his  writ  ( a ). 


Bearss  y.  Neville. 

Plea  set  aside  as  false. 

To  an  action  on  a bond  the  defendant  put  in  a plea  (the  only  one),  which  was  * 
clearly  no  defence,  and  on  which  no  material  issue  could  be  taken ; but  by 
demurring,  the  plaintiff  would  be  thrown  over  an  assize.  On  an  affidavit 
that  plaintiff  believed  the  plea  to  be  vexatious  and  false,  it  was  ordered  to  be 
set  aside,  and  defendant  was  allowed  to  plead  issuably  on  terms. 

[Chambers,  4th  April,  1853.] 

This  was  an  action  on  a bond,  conditioned,  “that  if 
the  defendant  shall  make,  or  cause  to  be  made,  a good 
and  sufficient  deed  of  conveyance  to  the  said  D.  B.,  his 
heirs  or  assigns,  for  82  acres  of  land — being  a part  of 
the  east  half  of  lot  No.  23,  in  the  9th  concession  of 
Nissouri  (k  deed  to  be  made  within  one  year) — then  the 
obligation  to  be  void.”  The  bond  was  dated  the  4th 
of  April,  1840. 

The  defendant  pleaded  that  he  was,  on  the  4th  of 
April,  1841,  ready  and  willing  to  make,  seal,  and  deliver 
to  the  plaintiff,  his  heirs  and  assigns,  a good  and  suffi- 
cient conveyance  of  the  lands  and  premises,  as  in  the 
said  condition  mentioned,  of  which  the  plaintiff  then 
had  notice;  but  that  the  plaintiff  did  not  on  the  4th  of 
April,  1841,  or  at  any  time  afterwards,  tender  or  offer 
any  such  conveyance  to  the  defendant,  etc. 

This  plea  was  pleaded  on  the  23rd  of  March,  1853,  and 
the  plaintiff  applied  to  a Judge  in  Chambers,  and  ob- 
tained a summons  to  shew  cause  why  the  plea  should 
not  be  set  aside,  the  plaintiff’s  attorney  making  affida- 
vit that  he  believed  it  was  pleaded  vexatiously  and  for 
the  mere  purpose  of  gaining  time;  that  there  being  no 
other  plea  pleaded,  if  the  plaintiff  were  to  demur,  he 
would  be  thrown  over  the  Assizes ; and  that  he  did  not 

{a)  See  Barnes,  210,  6 T.  R.  526  ; Jervis’s  New  Rules,  94,  note  ; Ch.  Arch. 
Prac.  533  ; 9 M.  & W.  107. 
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know  how  he  could  take  issue  upon  it.  He  swore,  also, 
that  he  believed  that  the  plaintiff’s  right  to  recover 
was  clear,  and  that  it  had  never  been  in  the  defendant’s 
power  to  make  a good  title  to  the  land. 

ROBINSON,  C.J. — If  final  judgment  could  be  ob- 
tained in  this  case,  and  execution  issued,  without  the 
necessity  of  going  before  a jury  to  assess  damages,  then 
the  plaintiff  would  not  be  delayed  by  this  plea,  which 
is  manifestly  no  answer  to  the  action,  because  he  would 
obtain  judgment  in  the  same  time  as  if  non  est  factum 
had  been  pleaded,  or  as  if  judgment  had  been  allowed 
to  go  by  default;  but  though  the  plaintiff,  if  he  de- 
murred to  this  plea,  must  obtain  judgment  next  term, 
he  will  be  under  the  necessity  of  going  before  a jury 
at  the  autumn  Assizes  to  assess  his  damages. 

Then,  is  it  a case  in  which  a Judge  can,  in  the  fair 
exercise  of  a discretion  now  allowed  by  the  practice, 
set  aside!  the  plea  ? 

It  is  a single  plea,  not  artfully  drawn,  complicated, 
or  perplexing;  and  this  is  not  a case  in  which  the  de- 
fendant is  under  terms  to  plead  issuably.  These  are 
considerations  which  make  against  the  interference. 

On  the  other  hand,  it  is  manifestly  no  defence  if  it 
were  true;  and  it  is  sworn,  though  not  positively,  to 
be  false.  It  must,  if  demurred  to,  evidently  delay  the 
plaintiff;  and  it  is  not  a fit  plea  to  take  issue  upon. 

A defendant  in  an  action  of  slander  might  really  as 
well  plead  non  est  factum,  and  rely  upon  it  as  a de- 
fence. The  being  ready  to  make  a deed  the  day  after 
it  ought  to  have  been  made  could  not  possibly  be  a 
defence;  and  if  it  be  admitted  that  the  4th  of  April 
was  within  the  year,  yet  the  defendant  sets  up  as  a 
defence  the  want  of  a tender  of  a deed  by  the  plaintiff 
in  a case  in  which  the  plaintiff  most  clearly  bound 
himself  at  his  peril  to  make  and  deliver  a deed,  and 
the  defendant  was  under  no  necessity  of  tendering  a 
conveyance  for  execution.  Though  I have  some  doubt 
as  to  the  propriety  of  interfering,  and  there  are  sev- 
eral cases  which  bear  strongly  against  doing  so — Cow- 
per  v.  Jones  (4  Dowl.  592),  Papineau  v.  King  (6  Jur. 
539) — yet  I think  the  later  authorities  justify  it.  I re- 
fer to  Clifford!  v.  Finden  (8  M.  & W.  511,  9 Dowl.  513), 


MORGAN  Y.  HELLEMS. 


368 


Bradbury  y.  Emans  (5  M.  & W.  595,  7 Dowl.  851,  S.  C.), 
Smith  y.  Hardy  (8  Bing.  436),  Balmanno  v.  Thompson 
(6  Bing.  N.  C.  153),  Murray  v.  Boucher  (9  Dowl.  537), 
Emanuel  v.  Randall  (8  Dowl.  238),  Miley  y.  Walls  (2 
L.  J.,  N.  S.,  Ex.  170). 

I order  that  the  plea  be  set  aside,  and  that  the  plain- 
tiff have  leave  to  sign  judgment  unless  an  issuable  plea 
be  filed  within  eight  days  from  this  date — the  defen- 
dant undertaking  to  take  two  days’  notice  of  trial,  if 
necessary.  t 


Morgan  v.  Hellems. 

Security  for  costs. 

Semble,  that  an  affidavit  to  obtain  security  for  costs,  that  deponent  is  informed 
and  believes  that  plaintiff  resides  abroad,  is  sufficiently  positive. 

In  this  case  the  application  was  refused  on  the  ground  of  delay,  being  made 
on  the  23rd  of  January,  after  issue  joined,  and  on  an  affidavit  sworn  on 
the  4th. 

[Chambers,  27th  January,  1854.] 

On  the  23rd  of  January  the  defendant  applied  for 
and  obtained  a summons  for  security  for  costs,  on  the 
ground  of  the  plaintiff  residing  abroad.  This  was  ob- 
tained upon  an  affidavit,  sworn  to  by  the  defendant  on 
the  4th  of  January,  that  the  place  of  residence  of  the 
plaintiff  is,  as  the  deponent  is  informed  and  believes, 
in  England,  and  that  the  plaintiff  is  usually  resident 
there,  and  that  she  now,  as  deponent  has  been  informed 
and  believes,  resides  there;  and  further,  that  deponent 
did  not  learn  the  residence  of  the  said  plaintiff  with 
sufficient  certainty  to  make  affidavit  of  the  same  until 
recently,  since  the  pleas  were  filed  in  this  cause.  Issue 
had  been  joined  on  the  28th  of  December  by  the  de- 
fendant filing  a rejoinder  on  that  day.  On  the  20th 
of  January  the  defendant  demanded  security  for  costs. 

The  plaintiff  filed  an  affidavit  of  her  agent,  or  at- 
torney, that  so  long  ago  as  in  1850  he  conversed  with 
the  defendant  respecting  the  residence  of  the  represen- 
tative of  the  estate  of  one  Darling  (which  it  seemed  the 
plaintiff  was,  in  some  manner  not  explained),  and  that 
he  was  almost  positive  that  he  told  the  defendant  that 
the  representative  of  the  estate  was  then  on  board  a 
man-of-war  on  the  West  India  station;  and  he  filed  a 
letter  written  by  defendant  to  the  plaintiff’s  attorney 
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in  November,  1850,  in  answer  to  a letter  from  them  on 
the  subject  of  the  defendant’s  continuing  to  occupy 
some  land  of  the  “ Darling  estate,”  which  it  seemed 
he  had  contracted  to  purchase,  but  had  failed  to  pay 
for.  This  correspondence  shewed  that  the  defendant 
was  aware  that  the  persons  interested  in  the  property 
lived  in  England. 

It  was  further  sworn  by  a clerk  of  the  plaintiff’s  at- 
torney, that  it  was  and  had  been  long  known  in  the 
defendant’s  neighborhood  that^the  devisee  of  the  Dar- 
ling estate  lived  in  England;  and  that  in  October  last 
he  had  a conversation  with  the  defendant,  in  which  he 
told  him  that  the  plaintiff  lived  in  England. 

ROBINSON,  C.J. — It  is  not  worth  while  to  discuss 
an  objection  which  has  been  made,  that  the  affidavit 
of  the  defendant  as  to  the  fact  of  the  plaintiff  being 
resident  abroad  is  not  sufficiently  positive,  because  the 
plaintiff,  by  the  affidavit  filed  on  her  behalf,  has  re- 
moved any  objection  of  that  kind  by  shewing  that  she 
is  resident  abroad,  and  that  the  defendant  and  every- 
body in  his  neighborhood  knew  it.  Besides  that,  I should 
be  inclined  to  hold,  on  the  authority  of  the  case  of 
Dowling  v.  Harman  (6  M.  & W.  131),  that  this  allega- 
tion is  sufficiently  positive;  for  it  may  be  reasonably 
asked  in  this  case,  as  was  asked  there  by  Baron  Alder- 
son,  How  can  a man  swear  positively  that  a person  is 
resident  at  a certain  moment  in  a distant  country  when 
he  is  himself  here  ? 

I think,  however,  that  I am  bound  to  refuse  the  appli- 
cation on  the  ground  of  delay.  The  defendant  in  his 
affidavit  does  not  account  at  all  satisfactorily  for  hav- 
ing come  so  late  with  his  application;  the:  language 
of  his  affidavit  is  very  loose;  and,  besides,  he  moves 
on  the  23rd  of  January  on  an  affidavit  made  on  the  4th; 
and  there  is  strong  ground  in  the  paper  produced  on 
the  plaintiff’s  part  for  inferring  that  he  makes  this  ap- 
plication merely  for  the  purpose  of  throwing  a vexa- 
tious impediment  in  the  way  of  an  absent  plaintiff,  in  a 
case  in  which  he  is  conscious  he  has  no  defence. 

The  summons  must  be  discharged,  but  not  with 
costs. 
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Tippett  v.  Haacke. 

Set  of  of  judgments — Assignments — Attorney's  lien. 

Two  actions  commenced  in  December  were  tried  in  May  ; the  plaintiff  had  a 
verdict  in  one  and  defendant  in  the  other.  In  March  the  plaintiff  assigned 
all  his  effects  to  his  attorney  for  the  benefit  of  the  creditors. 

Held,  that  notwithstanding  the  assignment  the  defendant  was  entitled  to  set 
off  his  costs  against  the  plaintiff’s  verdict  and  costs— saving  the  attorney’s 
lien  for  his  costs,  if  it  could  be  shown  that  the  property  assigned  tohim  was. 
insufficient  to  pay  them. 

[Chambers,  20th  July,  1852.] 

Summons  issued  by  Burns,  J.,  on  the  plaintiff,  to 
show  cause  why  the  defendant  should  not  have  leave 
to  set  off  the  amount  of  costs  taxed  in  his  favor  in  this 
cause  against  the  amount  of  damages  and  costs  re- 
covered by  the  plaintiff  against  this  defendant  in  an- 
other cause  tried  at  the  same  Assizes;  and  why  the 
defendant’s  costs  should  not  be  deducted  from  the 
amount  of  the  judgment  obtained  by  the  plaintiff. 

It  was  granted,  on  the  affidavit  of  Mr.  Stewart,  at- 
torney for  the  defendant  Haacke,  that  this  was  an  ac- 
tion on  the  case  for  an  excessive  distress  for  rent,  in 
which  a verdict  was  given  for  the  defendant  at  the  last 
Assizes  in  May,  and  judgment  entered  for  the  defen- 
dant for  his  costs  in  Easter  term  last,  for  costs  £29  2s. 
3d.,  and  that  a Fi.  Fa.  was  then  in  the  sheriff’s  hands; 
that  at  the  same  Assizes  an  action  was  tried  in  a case 
of  this  plaintiff  against  the  same  defendant,  for  breach 
of  covenant,  and  a verdict  rendered  for  the  plaintiff 
for  £25,  on  which  judgment  had  been  entered,  and  Fi. 
Fa.  was  then  in  the  sheriff’s  hands  for  £60  and  upwards; 
that  the  defendant  was  a person  of  good  property,  and 
put  the  plaintiff  in  gaol,  who  had  made  oath  under  the 
Insolvent  Acts  that  he  is  not  worth  £5. 

The  plaintiff’s  attorney  filed  his  affidavit  in  answer, 
stating  that  both  actions  were  commenced  in  Decem- 
ber, 1851;  that  on  the  12th  of  March  the  plaintiff,  being 
arrested  for  debt,  made  an  assignment,  whereby  he 
granted,  bargained,  sold,  released,  transferred,  assigned 
and  set  over  all  the  goods,  chattels,  merchandise,  bills, 
bonds,  book  accounts,  claims,  demands,  choses  in  ac- 
tion, judgments,  evidences  of  debt,  and  property  of 
every  name  and  nature  whatever,  in  trust  to  him  (the 
plaintiff’s  attorney)  for  the  benefit  of  his  creditors,  and 
that  many  of  the  creditors  had  come  within  the  assign- 
ment. 
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ROBINSON,  C.J.— Morland  et  al.  v.  Lashley  (2  H. 
Bl.  441,  note)  is  exactly  like  this.  There  the  same  plain- 
tiff, in  two  actions,  was  suing  by  the  same  attorney. 
The  plaintiff  had  judgment  in  one,  the  defendant  in  the 
other.  The  Court  (B.  R.)  would  only  make  a rule  sav- 
ing the  attorney’s  lien.  Here  the  attorney,  as  trustee 
for  the  creditors,  has  all  the  plaintiff’s  effects  in  his 
hands,  and  does  not  disclose  whether  he  is  in  any  dan- 
ger of  losing  his  costs. 

I think  it  is  clear  the  defendant  is  entitled  to  have 
his  costs  set  off  against  the  verdict  and  costs  in  the 
other  action,  notwithstanding  the  assignment;  for  the 
creditors  claiming  through  that  can  stand  on  no  better 
ground  than  the  plaintiff  through  whom  they  claim. 
But  I have  no  authority  for  allowing  the  set-off  other- 
wise than  with  a saving  of  the  lien  of  the  plaintiff’s 
attorney  for  his  costs  in  the  action  in  which  the  plain- 
tiff has  a verdict.  As  the  plaintiff’s  attorney,  how- 
ever, only  resists  the  application  on  the  creditor’s  be- 
half, and  sets  up  no  claim  on  account  of  costs,  and 
as  he  has  an  assignment  to  himself  of  all  the  plaintiff’s 
effects,  this  case  seems  in  these  respects  to  stand  on  a 
peculiar  ground.  I will  keep  the  case  open  for  the 
plaintiff’s  attorney  to  tile  an  affidavit,  if  he  can  make 
it,  that  he  has  not  sufficient  assigned  to  him  to  pay 
his  costs,  and  will  lose  them  in  consequence  of  the 
plaintiff’s  insolvency,  unless  he  can  enforce  his  lien  on 
the  judgment  the  plaintiff  has  obtained. 

Scott  v.  Dickson. 

Ejectment — 14  <t  15  Vic.  ch.  114 — Time  for  entering  appearance. 

The  writ  of  summons  under  the  Ejectment  Act  requires  the  defendant  to 
appear  “within  sixteen  days  after  the  service  hereof.”  A summons  was 
served  on  the  12th,  and  judgment  signed  on  the  28th.  Held  too  soon. 

[Chambers,  3rd  October,  1855.] 

EJECTMENT.  The  writ  of  summons  was  served  on 
the  12th  of  September,  and  no  appearance  being  en- 
tered, judgment  was  signed  on  the  28th.  This  was 
complained,  of  as  too  soon. 

ROBINSON,  C.J. — I think  the  rule  of  computation 
given  by  statute  2 Geo.  IV.  ch.  1,  does  not  apply,  as 
this. is  a term  appointed  by  a statute,  not  by  rule  of 
Court,  and  by  a statute  passed  after  that  Act;  and, 
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therefore,  we  must  compute  according  to  the  general 
rule,  where  there  is  no  express  provision.  This  makes 
the  first  day  inclusive  and  the  last  exclusive,  or  vice 
versa;  and  by  this  method  of  computing  judgment 
could  not  be  signed  before  the  29th.  See  Ex  parte 
Fallon  (5  T.  R.  283),  Williams  v.  Burgess  (9  Dowl. 
544). 

The  statute  (14  & 15  Vic.  ch.  114)  provides  that  the 
defendant  is  to  appear  within  sixteen  days  after  sum- 
mons served.  The  defendant  may,  therefore,  say4  “ I 
have  sixteen  days — i.e.,  full  days.  I may  exclude  the 
first,  or  the  last — I do  not,  therefore,  count  the  first, 
but  begin  with  the  13th,  as  the  first  day  of  the  six- 
teen. Then  sixteen  days,  of  which  the  13th  is  the  first, 
brings  me  to  the  29th,  for  the  28th  is  one  of  them,  and 
judgment  cannot  legally  be  signed  on  that  day,  as  in 
this  case  it  was.” 


Hutchinson  y.  Street  et  al. 

A writ  of  summons  directed  to  defendants  as  residents  of  the  township  of 
Toronto,  in  the  county  of  York  (Toronto  being  in  the  county  of  Peel),  Held 
bad. 

[Chambers,  20th  December,  1854.] 

Paterson  obtained  a summons  from  Mr.  Justice 
Burns,  to  shew  cause  why  the  writ  of  summons,  with 
the  copies  and  service  thereof  upon  the  defendants,  or 
the  copies  and  service,  should  not  be  set  aside  for  ir- 
regularity, with  costs,  on  the  ground  that  the  residence 
or  supposed  residence  of  the  defendants  was  incorrectly 
described  in  the  summons  and  copies,  the  defendants 
being  described  as  being  both  of  the  township  of  To- 
ronto, in  the  county  of  York,  whereas  the  said  town- 
ship is  in  the  county  of  Peel,  and  not  in  the  county  of 
York. 

An  affidavit  was  filed,  of  the  defendants’  attorney, 
that  the  township  of  Toronto  is  in  the  county  of  Peel, 
and  was  so  at  the  time  of  the  issuing  of  the  said  writ, 
and  not  in  the  county  of  York.  And  an  affidavit,  made 
by  each  defendant,  that  the  copy  of  a writ  of  summons 
annexed  to  his  affidavit  wTas  served  on  him,  and  was 
the  only  one  that  was  served. 
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ROBINSON,  C.J. — Our  statute  12  Vic.  ch.  63,  see. 
22,  enacts,  that  the  process  in  all  actions  in  the  Queen’s 
Bench  or  Common  Pleas,  in  cases  where  it  is  not  in- 
tended to  hold  the  defendant  to  special  bail,  shall  be 
according  to  the  form  contained  in  the  schedule  to  the 
A ct.  And  in  any  such  writ  or  copy  thereof  “ the  city, 
town  or  township,  and  county,  of  the  residence  or  sup- 
posed residence  of  the  party  defendant,  or  wherein  the 
defendant  shall  be  or  supposed  to  be,  shall  be  men- 
tioned;” and  any  such  writ  may  be  served  in  the  man- 
ner heretofore  used  in  the  county  therein  mentioned, 
or  within  two  hundred  yards  of  the  border  thereof,  and 
not  elsewhere.  , 

There  is  no  doubt  that  in  this  case  the  direction  of 
the  statute  has  not  been  complied  with;  the  township 
and  county  of  the  real  or  supposed  residence  of  the  de- 
fendants has  not  been  inserted  in  their  writs.  Should 
they,  therefore,  be  set  aside  as  irregular  ? The  ser- 
vice, also,  we  must  see  from  the  words  in  the  latter 
part  of  the  clause,  is  required  to  be  made  in  the  county 
mentioned  in  the  writ,  or  within  two  hundred  yards 
of  it;  that  is,  in  the  county  of  York,  though  we  cannot 
but  know  judicially  that  the  township  of  Toronto  is 
not  in  the  county  of  Y^ork,  for  we  know  of  what  town- 
ships the  county  of  York  is  composed,  and  that  To- 
ronto is  not  one  of  them. 

I should  have  hoped,  if  there  had  been  no  decisions 
upon  an  exactly  similar  provision  in  the  English  Uni- 
formity of  Process  Act,  2 Wm.  IV.  ch.  39,  sec.  1,  that 
we  might  not  have  found  ourselves  under  the  neces- 
sity of  holding  such  a mistake  as  kas‘been  committed 
in  this  case  to  be  fatal  to  the  process.  Where  the  de- 
fendants have  been  served,  and  in  the  county  in  which 
they  live,  and  by  the  officer  within  whose  jurisdiction 
they  were,  and*  who  had  also  jurisdiction  over  the 
county  which  was  erroneously  mentioned  in  the  writ, 
I should  have  been  inclined  to  hold,  I think,  that  the 
summons  had  answered  its  purpose,  and  that  the  mis- 
take in  regard  to  the  place  of  residence  of  the  defen- 
dants was  unimportant,  since  no  question  was  raised 
about  the  fact  of  their  identity. 

But  after  reading  the  decisions  which  have  taken 
place  in  England — King  v.  Hopkins  (2  D.  & L.  237,  13 
'M.  & W.  685),  Simpson  v.  Ramsay  (5  Q.  B.  371),  Lewis 
v.  Newton  (4  Dowl.  355) — I think  I cannot,  consistently 
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with  authority,  avoid  giving  way  to  the  objection.  The 
case  of  Balman  v.  Sharp  (16  M.  & W.  93),  relied  upon 
on  the  part  of  the  plaintiff,  does  not  apply  to  the  facts 
of  the  present  case.  I make  the  order,  but  not  with 
costs  (a). 


Morse  v.  Teetzel. 

49  Geo.  III.  eh.  4- — Arrest  for  larger  sum  than  recovered, — What  is  a sujjicien 
arrest — Reasonable  and  probable  cause. 

% 

A bailable  capias  having  issued,  the  deputy  sheriff  went  to  defendant,  in- 
formed him  that  he  had  the  writ,  and  asked  him  to  find  bail.  They  both 
then  went  in  search  of  bail,  and  a bail-bond  was  executed.  Plaintiff  hav- 
ing recovered  a less  sum  than  that  sworn  to, 

Held,  a sufficient  arrest  to  entitle  the  defendant  to  apply  under  49  G-eo.  III. 
ch.  46  ; but  held  also,  that  under  the  circumstances  of  this  case,  it  was 
not  shewn  that  the  plaintiff  had  no  reasonable  and  probable  cause  to 
arrest  for  the  sum  sworn  to. 

[Practice  Court,  E.  T.,  18  Vic.] 

Leith  moved  to  allow  the  defendant  his  costs  of  de- 
fence, and  to  deprive  the  plaintiff  of  his  costs  of  suit, 
pursuant  to  statute  of  U.  C.  49  Geo.  III.  ch.  4,  sec.  1 — 
defendant  having  been  arrested  and  held  to  special 
bail  for  a larger  sum  than  was  recovered,  without  rea- 
sonable and  probable  cause.  He  filed,  1st,  the  affidavit 
of  the  defendant,  sworn  to  on  the  8th  of  June,  stating 
that  the  action  was  commenced  against  him  by  a bail- 
able Capias  ad  Respondendum,  upon  which  he  was  ar- 
rested and  held  to  bail  in  the  cause  for  £58,  and  that 
the  plaintiff  had  not  any  reasonable  or  probable  cause 
for  arresting  and  holding  him  to  bail  for  the  said  sum 
of  £58.  Secondly,  an  affidavit  of  Mr.  Bastedo,  the  de- 
fendant’s attorney,  sworn  to  on  the  8th  of  June,  stat- 
ing that  he  believed  that  judgment  had  not  been  en- 
tered or  the  costs  taxed  in  the  cause.  Thirdly,  an- 
other affidavit  of  Mr.  Bastedo,  dated  the  same  day,  in 
which  he  stated  that  the  defendant  was  arrested  and 
held  to  special  bail  for  £58;  that  at  the  last  spring 
Assizes  for  Wentworth,  a verdict  was  taken  for  the 
plaintiff  for  £61  6s.  9d.,  subject  to  be  reduced  by  the 
award  of  William  Proudfoot,  Esq.,  barrister,  pursuant 

(a)  See  also  Welsh  v.  Langford,  2 Dowl.  493  ; Windham  v.  Fenwick,  11 
M.  & W.  102. 
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to  the  rule  of  reference,  a copy  of  which  was  annexed; 
that  the  arbitrator  duly  made  his  award,  a copy  of 
which  was  annexed;  that  the  declaration  in  the 
cause  was  on  the  common  * counts  in  as- 

sumpsit; that  the  pleas  of  the  defendant  were — 
1.  Non-assumpsit;  2.  Except  as  to  £28  15s.  par- 

cel, etc.,  set-off;  and,  lastly,  as  to  £28  15s.,  payment, 
on  which,  after  filing  a replication,  issues  were  joined. 
He  closed  by  saying  that,  from  all  the  evidence  ad- 
duced before  the  referee,  it  did  not  appear  that  the 
plaintiff  had  any  reasonable  or  probable  cause  for  ar- 
resting and  holding  the  defendant  to  bail  for  the  sum 
of  £58. 

By  the  rule  of  reference  all  matters  in  difference  in 
the  cause  between  the  parties  were  referred,  the  costs 
of  the  cause  to  abide  the  event,  the  costs  of  the  refer- 
ence and  the  award  to  be  in  the  discretion  of  the  arbi- 
trator. The  arbitrator,  on  the  4th  of  June,  appeared 
to  have  awarded  that  the  plaintiff’s  verdict  should 
stand,  but  the  damages  should  be  reduced  to  £28  12s. 
5d.;  and  that  the  plaintiff  and  the  defendant  should 
respectively  bear  the  costs  of  the  reference.  He  fur- 
ther ordered  that  the  plaintiff  should  pay  him,  before 
the  delivery  of  the  award,  the  costs  of  the  arbitrator 
and  his  award,  and  that  the  defendant  shoall,  within 
one  week  after  publication  thereof,  at  the  office  of  Mr. 
Springer,  in  Hamilton,  repay  to  the  plaintiff  one  moiety 
of  such  costs. 

On  Tuesday,  Ihe  15th  of  June,  M.  C.  Cameron  shewed 
cause  against  the  defendant’s  rule,  on  two  grounds — 
First,  that  the  defendant  was  not  arrested  as  required 
by  the  statute,  although  he  might  have  put  in  special 
bail;  and,  secondly,  that  the  plaintiff  had  reasonable 
and  probable  cause  for  arresting  the  defendant  for  the 
sum  sworn  to.  As  to  the  first  ground,  he  filed  the  affi- 
davit of  Ralph  Whyte,  deputy-sheriff  of  the  county  of 
Halton,  who  stated  that  the  defendant  was  held  to  bail 
on  a bailable  capias  to  the  sheriff  of  Halton,  endorsed 
to  take  ba'l  for  £58;  that  he  executed  the  capias,  and 
that  the  defendant  was  holden  to  sheriff’s  bail  bv  him 
as  such  deputy;  that  in  holding  the  defendant  to  bail 
he  was  not  actuallv  arrested  or  placed  under  con- 
straint— on  the  contrary,  he  did  not  lay  lrs  hnnds  on 
the  defendant,  but  merely  informed  him  +fi*t  he  had 
a writ  against  him,  and  requested  the  defendant  to 
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give  bail,  whereupon  he  and  the  defendant  went  in 
search  of  bail,  and  after  procuring  them  they  executed 
a bail  bond,  and  gave  it  to  him ; but  the  defendant  was 
not  at  any  time  placed  in  durance,  as  he,  the  deputy- 
sheriff,  was  intimately  acquainted  with  the  defendant, 
and  knew  he  could  give  larger  bail  than  was  demanded. 
On  the  other  ground,  he  filed  the  affidavit  of  the  plain- 
tiff, made  on  the  11th  of  June,  who  stated  that  the 
action  was  brought  to  recover  £61  6s.  9d.,  the  balance 
of  an  account  current  between  them  for  work,  labor 
and  materials.  That  at  the  time  of  issuing  the  cfipias 
he  felt  certain  the  defendant  could  not  reduce  his  in- 
debtedness within  the  sum  of  $58,  by  any  set-off  he 
might  have  against  him;  that  at  the  time  he  was  not 
aware  of  any  claim  he  had  against  him,  except  such 
as  he  had  given  him  credit  for  in  striking  the  balance; 
that  before  commencing  the  action,  he  had  frequently 
urged  the  defendant  to  a settlement  of  his  claim;  that 
the  day  before  proceedings  were  taken  in  the  suit  he, 
the  plaintiff,  sent  one  Charles  Jones  with  the  particu- 
lars of  his  claim  to  demand  the  amount  from  the  de- 
fendant. That  Jones,  after  making  the  demand,  in- 
formed him  that  the  defendant  looked  at  the  particu- 
lars and  struck  a balance  of  £59,  and  some  shillings, 
which  he  declared  he  thought  correct,  and  about  the 
amount  which  he  had  supposed  was  due  from  him,  de- 
fendant, to  the  plaintiff;  and  that  the  defendant  then 
offered  said  Jones  a lot  of  land  in  part  payment,  pro- 
vided he  could  recover  the  same  from  another  person 
to  whom  it  had  been  bargained,  and  that  he  then  in- 
formed Jones  that  he  “ had  the  plaintiff  where  he 
wanted  him,”  by  which  he,  the  plaintiff,  understood 
he  was  disposing  of  his  property  so  that  he  could  not 
get  anything  from  him,  and  he  could,  therefore,  make 
his  own  terms;  and  he  was  then  disposing  of  his  pro- 
perty apparently  with  a view  of  leaving  the  province. 
He  then  referred  to  the  defendant’s  set-off,  in  which 
was  mentioned  a promissory  note,  which  note,  he  stated, 
was  at  the  time  of  the  commencement  of  the  suit  in  the 
hands  of  one  John  Stewart,  who  had  held  the  same  for 
more  than  two  years  before  that  time,  claiming  to  be 
the  bona  fide  holder  thereof,  and  entitled  to  recover 
the  amount  thereof  on  his  own  account;  that  shortly 
before  the  commencement  of  the  suit  he  was  applied 
to  by  Stewart  for  payment  of  the  note,  but  was  not 
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then  prepared  to  pay  the  same,  and  it  was  arranged 
between  him  and  Stewart  that  he  should  pay  as  soon 
as  he  could  raise  the  money,  but  if  Stewart  should  re- 
quire it  particularly,  he  should  inform  the  plaintiff; 
that  at  the  time  the  suit  was  commenced  he  thought, 
and  still  thinks,  that  the  note  was  the  property  of,  as 
well  as  in  the  possession  of  Stewart,  and  that  it  was 
transferred  to  the  defendant  since  that  time  to  be  set 
off  in  this  suit,  by  collusion  between  defendant  and 
Stewart.  He  further  stated,  as  to  the  following  articles 
of  set-off,  viz.,  the  charge  for  old  iron,  the  governor 
for  the  engine,  and  the  mitre-wheel  pattern,  that  he 
never  agreed  to  pay  the  defendant  for  the  same,  ex- 
cept conditionally;  that  the  governor  was  only  to  be 
paid  for  in  case  it  should  upon  trial  be  found  useful  to 
him,  the  plaintiff;  that  it  turned  out  to  be  entirely 
useless;  that  the  old  metal  was  to  have  been  delivered 
at  his,  the  plaintiff’s,  shop,  but  had  never  been  delivered 
accordingly;  that  the  mitre-wheel  pattern  was  never 
purchased  or  used  by  him,  the  plaintiff,  except  upon 
an  agreement  with  the  defendant  for  a loan  of  the 
same;  these  items  amounted  to  £8  10s.  As  to  the  re- 
maining articles  of  the  set-off,  he  verily  believed  he  had 
paid  for  all  those  for  which  he  wras  ever  indebted  to 
the  defendant,  and  some  of  them  he  felt  certain  were 
never  got  by,  or  legally  chargeable  to  him;  and  that 
defendant  never,  before  the  commencement  of  the  suit, 
furnished  him  with  any  account  of  the  items  of  set-off, 
or  of  any  of  them,  nor  pretended  or  claimed  that  the 
same  were  due  to  him.  He  further  stated  that  the 
action  was  assumpsit  on  the  common  counts,  and  that 
no  part  of  the  plaintiff’s  claim  was  proved  or  evidenced 
by  the  signature  of  the  defendant. 

Cameron  also  filed  the  affidavit  of  Charles  Jones, 
bookkeeper  and  accountant,  sworn  to  on  the  9th  of 
June,  who  stated  that  a few  days  before  the  commence- 
ment of  the  suit,  at  the  request  of  the  plaintiff,  he 
called  upon  defendant,  and  presented  to  defendant  the 
particulars  of  the  plaintiff’s  claim,  and  requested  pay- 
ment of  the  same;  that  defendant  looked  over  the  same 
with  him,  and  struck  a balance  between  plaintiff’s  en- 
tire account  and  the  credits  allowed  defendant,  at  £59 
and  some  shillings.  Defendant  then  said  he  had 
thought  that  would  be  about  the  amount  of  his  indebt- 
edness to  the  plaintiff.  On  being  asked  to  pay  the 
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sum,  defendant  said  lie  would  convey  a certain  lot  of 
land  in  part  satisfaction,  if  he  could  obtain  the  leave 
of  another  person  who  was  then  in  possession  of  it  as 
bargainee.  He  would  not  give  any  other  satisfaction 
as  to  when  he  would  pay  the  claim,  but  said  that  “ he 
had  the  plaintiff  where  he  wanted  him;”  by  which  he 
thought  defendant  meant  that  he,  defendant,  would 
pay  when  he  liked,  as  he  had  been  and  was  then  rapidly 
disposing  of  his  property,  with  design,  as  he  thought, 
of  leaving  Upper  Canada;  that  immediately  after  such 
interview  with  the  defendant  he  informed  the  plaintiff 
of  it. 

RICHARDS,  J. — As  to  the  first  point,  Bates  v-  Pilling 
(4  Tyr.  231,  2 Dowl.  367,  2 Or.  & M.  374  S.  C.)  is  an 
authority  to  shew  that  before  a defendant  brings  him- 
self within  the  statute  he  must  have  been  arrested 
In  that  case  the  bailiff  sent  word  to  the  defendant’s 
attorney  to  say  the  writ  should  not  be  executed  if  he 
would  undertake  that  a bail-bond  should  be  given.  A 
bail-bond  was  accordingly  given;  and  it  was  properly 
held  that  the  statute  did  not  apply,  as  the  defendant 
had  not  been  arrested  and  held  to  special  bail — Robin- 
son v.  Powell  (5  M.  & W.  479)  is  to  the  same  effect; 
and  the  Court  there  declared  that  when  the  sheriff’s 
officer  went  to  the  defendant’s  house,  and  informed 
him  he  had  a warrant  against  him,  and  on  this  defen- 
dant agreed  to  meet  him  at  a time  and  place  mentioned 
by  the  officer,  and  then  give  bail,  which  was  done,  he 
could  not  have  the  benefit  of  the  Act.  This  case,  how- 
ever, much  more  closely  resembles  Reynolds  v.  Mat- 
thews (7  Dowl.  580),  where  Mr.  Justice  Littledale  ob- 
serves— “ First,  as  to  whether  there  has  been  an  ar- 
rest: It  appears  that  in  March  last  the  sheriff’s  officer 
had  a warrant  to  arrest  the  defendant;  that  he  met 
him  in  the  street,  and  told  him  he  had  a warrant 
against  him;  that  they  then  both  went  to  the  defen- 
dant’s house,  and  that  the  defendant  sent  for  two  per- 
sons, who  came  and  executed  the  bail-bond;  and  the 
whole  time  occupied  in  that  proceeding  did  not  exceed 
fifteen  or  twenty  minutes.  Several  cases  were  cited 
as  to  what  constituted  an  arrest,  and  there  are  some 
nice  distinctions  between  them;  but  without  consider- 
ing them  particularly,  neither  of  them  is  exactly  like 
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the  present  case,  and  on  the  whole  I think  there  was 
an  arrest  in  this  case.”  As  to  the  ground  in  question, 
I shall  only  echo  Mr.  Justice  Littledale’s  words— I think 
there  was  an  arrest  in  this  case. 

Then,  as  to  the  second  ground:  Was  the  arrest  with- 
out reasonable  and  probable  cause  ? At  one  time  the 
Courts  felt  disposed  to  rule  that  the  arrest  must  be 
malicious  to  entitle  the  defendant  to  the  benefit  of  the 
statute;  but  this  is  mot  now  the  case,  although  it  is 
still  necessary,  on  such  applications,  for  the  defendant 
to  prove  the  want  of  reasonable  and  probable  cause  for 
the  arrest.  White  v.  Prickett  (6  Dowl.  445)  is  an  au- 
thority on  this  point.  The  defendant,  in  his  own  affi- 
davit, gives  little  or  no  explanation  of  the  nature  of  the 
transaction  between  the  parties.  He  and  his  attorney 
seem  content,  the  one  merely  to  express  his  opinion, 
and  the  other  to  swear  positively  that  the  plaintiff  had 
no  reasonable  or  probable  cause  to  arrest  the  defendant 
for  .£58.  He  might,  for  all  they  state,  have  such  cause 
to  the  extent  of  £57.  By  the  statement  of  the  plaintiff 
and  his  affidavit,  and  reference  to  the  particulars  of 
demand  attached  to  the  record,  it  appears  that  a note 
and  interest  thereon,  amounting  to  £22  2s.  6d. — which 
the  plaintiff  supposed  was  in  the  hands  of  one  Stewart 
when  he  made  the  affidavit — was  allowed  the  defendant 
on  his  set-off  by  the  arbitrators.  This,  added  to  £28 
12s.  3d.  found  due  the  plaintiff  by  the  arbitrators,  makes 
£50  14s.  lid.,  which  is  £7  5s.  Id.  less  than  the  sum  the 
defendant  was  arrested  for.  If  the  case  rested  on  the 
statement  of  the  defendant  alone  as  to  these  disputed 
items,  there  might  be  more  difficulty  in  coming  to  a 
conclusion;  but  when  taken  in  connection  with  Mr. 
Stewart’s  affidavit,  I think  I can  not  decide  otherwise 
than  that  the  plaintiff  had  reasonable  and  probable 
cause  to  make  the  arrest  he  did.  Chief  Justice  Tindal, 
in  White  v.  Prickett,  already  referred  to,  observes,  “ It 
is  not  necessary  to  lay  down  any  rule;  but  I may  say 
lhat  when  the  debt  appears  to  be  really  due,  is  asserted 
by  the  plaintiff  to  be  so,  and  it  is  not  denied  bv  the  de- 
fendant, and  where  the  cause  of  holding  the  defendant 
to  bail  may  be  sai#d  to  depend  on  the  defendant’s  own 
conduct,  the  case,  it  appears  to  me,  does  not  come  with- 
in the  statute.”  Bosanquet,  J.,  observes,  “ It  is  the  duty 
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of  the  defendant,  who  seeks  to  recover  costs  under  this 
Act,  to  bind  the  Court  to  grant  his  application,  by 
shewing  a want  of  reasonable  and  probable  cause  for 
the  arrest,  and  the  Act  provides  that  this  shall  be  de- 
cided on  affidavit.  * * Then  it  appears  that  the 

defendant  has  repeatedly  promised  that  he  womd  pay 
the  debt;  and,  therefore,  when  the  plaintiff  knew  it  to 
be  due,  the  defendant  admitting  he  was  liable  for  it,  he 
might  well  suppose  that  the  defendant  would  not  set 
up  the  Statute  of  Limitations. 

Hall  v.  Forget  (1  Dowl.  696)  may  seem  to  be  ai>  au- 
thority against  the  plaintiff;  but  in  that  case  it  ap- 
peared that,  although  the  defendant  had  offered  to  pay, 
yet  there  were  overcharges  in  the  account  and  sums 
charged  as  disbursements  which  the  plaintiff  had  never 
paid.  Gurney,  B.,  says,  “ The  way  in  which  the  account 
is  made  out  shews  the  defendant  did  not  keep  correct 
accounts,  and  trusted  to  his  employers  not  discovering 
the  mistake/’  In  this  case,  however,  the  plaintiff,  it 
appears,  satisfactorily  proved  his  account,  and  the  diffi- 
culty has  arisen  out  of  the  defendant’s  set-off,  the  facts 
in  relation  to  which  were  peculiarly  within  his  own 
knowledge;  and  if  he  admitted,  as  Mr.  Jones  states  he 
did,  that  he  owed  the  plaintiff  a balance  of  about  £59,  I 
cannot  say  that  he,  the  plaintiff,  arrested  him  for  £58 
without  reasonable  or  probable  cause.  The  rule,  there- 
fore, must  be  discharged. 

Costs  in  cause  referred  to  arbitration — Order  made  under  9th  rule  of  E.  T.ll 

Geo.  IV. 

A cause  having  been  referred  to  arbitration  by  order  of  Nisi  Prius,  and  a sum 
awarded  within  the  County  Court  jurisdiction,  the  court,  on  affidavits, 
granted  an  order  for  full  costs,  under  the  9th  rule  of  E.  T.  11  Ceo.  TV. 

[Practice  Court,  E.  T.,  18  Vic.] 

Springer,  in  this  case,  applied  to  be  allowed  full  costs. 
He  filed  his  own  affidavit.  It  appeared  that  the  action 
was  brought  to  recover  the  amount  of  an  unsettled 
account,  shewing  a balance  due  the  plaintiff,  without 
referring  to  defendant’s  set-off,  of  about  £61;  that  a 
verdict  was  taken  for  the  plaintiff  by  consent,  subject 
to  the  award  of  an  arbitrator;  that  the  items  of  the 
account,  on  the  plaintiff’s  part,  were  satisfactorily 
proved,  except  £2  9s.  2d.,  and  the  arbitrator  allowed  the 
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plaintiff’s  account  without  referring  to  defendant’s  set- 
off, to  £60  Is.  3d.;  that  under  the  plea  of  set-off  the 
arbitrator  allowed  defendant  £31  6s.  3d.,  reducing  the 
verdict  to  £28  12s.  5d. ; that  conflicting  evidence  was 
given  on  the  items  of  set-off,  and  that  the  note  in  the 
hands  of  Stewart  was  shewn  to  have  been  passed  over 
to  defendant  since  this  action  was  brought,  expressly 
to  be  set  off  against  plaintiff’s  claim;  that  such  note 
was  signed  by  the  plaintiff  and  one  White,  a joint  and 
general  note,  and  was  allowed  by  the  arbitrator  on  the 
ground  that  Stewart  held  the  note  for  collection  for 
defendant;  that  there  was  no  evidence  to  shew  that  the 
plaintiff  was  aware  he  so  held  it;  and,  finally,  that  the 
action  was  assumpsit,  and  no  part  of  the  plaintiff’s 
claim  was  evidenced  by  the  signature  of  the  defen- 
dant. 

RICHARDS,  J. — Elmore  v.  Coleman  (4  O.  S.  321)  is 
an  authority  in  favor  of  granting  an  order  for  full 
costs  under  the  rule  of  Easter  Term  11  Geo.  IV.  (Dra- 
per’s Rules,  page  15).  The  case  having  been  referred  to 
arbitration,  makes  it  necessary  to  get  the  Judge’s  order 
under  the  rule,  and  the  Court  in  the  case  referred  to, 
considered  that  the  certificate  (under  58  Geo.  III.  ch. 
4,  the  same  Act  now  in  force  as  8 Vic.  ch.  13,  sec.  59) 
was  only  required  when  the  Judge  tried  the  cause,  in 
such  a sense  as  to  include  the  hearing  of  the  cause.  I 
think  the  plaintiff,  under  this  authority,  entitled  to  an 
order  for  full  costs. 


Gooderham  et  al.  v.  Taylor  et  al. 

Judgment  as  in  case  of  nonsuit — Excuse  for  not  going  to  trial — What  sufficient. 

The  plaintiff  withdrew  his  record  inconsequence  of  the  ruling  of  the  judge  at 
Nisi  Prius  in  the  case  standing  next  before  it,  and  involving  similar  points. 
Held,  a sufficient  excuse  to  discharge  a rule  for  judgment  as  in  case  of  non- 
suit, on  the  peremptory  undertaking  and  on  payment  of  costs  ; and  the  court 
refused  to  annex  as  a condition  that  the  evidence  of  a witness  in  that  case, 
who  would  be  required  in  this  for  the  same  purpose,  and  who  was  about  to 
go  abroad,  should  be  read  from  the  judge’s  notes. 

[Practice  Court,  E.  T.,  18  Vic.] 

M.  R.  Vankoughnet  moved  for  judgment  as  in  case 
of  nonsuit,  for  not  proceeding  to  trial  at  the  last  To- 
ronto Assizes,  on  the  usual  affidavit.  M.  C.  Cameron 
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shewed  cause,  and  filed  his  own  affidavit,  stating  that 
the  plaintiffs  were  prepared  to  go  to  trial  in  this  cause; 
but  that,  in  consequence  of  the  ruling  of  the  learned 
Chief  Justice  of  the  Common  Pleas  in  a case  standing 
next  before  this  on  the  docket,  upon  points  similar  to 
those  involved  in  this  cause,  after  consulting  with  coun- 
sel, it  was  thought  not  safe  to  proceed  to  the  trial  of 
the  cause  at  those  Assizes,  and  the  record  was  accord- 
ingly withdrawn.  He  further  stated  that  he  verily  be- 
lieved he  would  be  prepared  to  proceed  to  the  trial  of 
the  cause  at  the  next  Assizes.  M.  R.  Vankoughnek  op- 
posed the  discharge  of  the  rule,  and  filed  his  own  affi- 
davit, stating  that  the  action  was  brought  to  recover 
the  amount  of  a promissory  note,  to  which  fraud  was 
pleaded;  that  Robert  Smith  was  a material  and  neces- 
sary witness  for  defendants  to  prove  the  fraud  when 
the  case  should  come  on  for  trial;  that  said  Smith  had 
lately  come  to>  this  country  from  England,  where  he 
had  always  resided;  that  he  had  expressed  his  inten- 
tion to  return  to  England  as  soon  as  he  could;  that  he 
was  on  bail  in  a couple  of  actions  here,  and  it  was 
difficult  to  say  in  what  position  they  might  be  at  the 
next  Toronto  Assizes;  that  in  an  action  by  Thomas 
Clarkson  against  the  above  named  defendants,  for  a 
similar  cause  of  action,  and  in  which  fraud  was  pleaded, 
the  said  Smith  was  examined  on  the  part  of  the  de- 
fendants, and  gave  material  evidence  to  prove  the 
fraud  pleaded;  and  that  the  alleged  fraud  in  that  case 
and  this  were  of  the  same  character,  and  the  evidence 
the  said  Smith  would  be  required  to  give  in  this  case 
would  be  the  same  as  given  in  the  said  suit  brought 
by  Clarkson.  He  further  argued  that  the  rule  should 
not  be  discharged  unless  on  payment  of  costs  and  giv- 
ing a peremptory  undertaking  to  go  to  trial  at  the  next 
Assizes,  and  to  permit  a copy  of  the  Judge’s  notes  of 
the  testimony  of  Smith  on  the  trial  of  Clarkson’s  suit 
against  the  defendants  to  be  used  as  evidence  on  the 
trial  of  this  cause. 

RICHARDS,  J. — In  Chitty’s  Archbold,  8th  edition, 
1306,  it  is  laid  down  that  the  Court  will  in  general 
discharge  the  rule  upon  terms  where  some  excuse  is 
shewn  by  affidavit.  A trifling  excuse  is  sufficient;  but 
it  must  be  such  as  to  satisfy  the  Court  that  the  plain- 
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tiffs  not  having  proceeded  to  trial  arose,  not  from  a 
wish  to  delay  the  trial  unnecessarily,  or  for  the  pur- 
pose of  vexation,  or  from  any  other  improper  motive, 
but  from  some  just  and  reasonable  cause.  It  has  been 
held  to  be  a good  excuse,  even  after  an  undertaking, 
that  another  action  is  pending  and  in  the  new  trial 
paper  for  argument,  which  will  decide  the  point  in 
dispute.  It  appears  to  me  the  plaintiffs  have  brought 
their  case  within  the  rules  here  laid  down,  and  that 
they  are  entitled  to  have  the  rule  for  judgment  as  in 
case  of  a nonsuit  set  aside,  on  entering  into  the  per- 
emptory undertaking  to  try  at  the  next  Assizes,  and 
on  payment  of  costs. 

The  plaintiffs  object  to  allowing  the  testimony  given 
by  Mr.  Smith  in  the  former  trial  of  Clarkson  against 
these  defendants  to  be  read  as  evidence  on  the  trial 
of  this  cause.  I do  not  think  I can  with  propriety  in- 
sist on  their  doing  so  as  a condition  of  discharging 
the  rule  for  judgment  as  in  case  of  a nonsuit.  If  de- 
fendants wish  to  obtain  Smith’s  testimony,  and  he  is 
about  to  leave  Upper  Canada,  they  must  issue  a com- 
mission for  that  purpose;  and  if  he  should  leave  be- 
fore they  have  time  to  issue  the  necessary  commission, 
they  must  only  apply  to  the  Court  or  a Judge  to  put 
off  the  trial  until  they  can  get  his  testimony  taken  in 
that  way. 


In  re  The  Great  Western  Railway  Company  and  William 
Smart  Light  et  al. 

Awards  made  under  9 Vic.  ch.  81,  secs.  26  and  27,  are  final,  and  not  subject 
to  be  set  aside  by  the  Court. 

[Practice  Court,  T.  T.,1852.] 

During  this  term  an  application  was  made  for  a rule 
calling  upon  the  Great  Western  Railway  Company  to 
shew  cause  why  the  award  made  in  this  matter  of  re- 
ference should  not  be  set  aside,  with  costs,  on  the 
ground  that  the  said  award  contains  matters  over 
which  the  arbitrators  had  no  jurisdiction,  and  does 
not  contain'  or  specify  any  description  of  the  land,  or 
designate  of  what  piece  or  parcel  of  land  a deed  is  to 
be  granted;  also,  because  the  payment  of  the  money 
in  the  award  is  made  conditional  on  granting  a deed 
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by  the  said  William  Smart  Light  and  Edmund  Deedes 
to  the  said  company;  also,  because  no  time  or  period 
is  stated  in  the  said  award  in  which  the  said  deed  is 
to  be  granted,  or  the  money  therein  mentioned  paid, 
nor  that  the  same  should  be  paid  or  granted  forthwith ; 
also,  because  the  said  award  is  not  final,  and  is  un- 
certain and  insufficient — on  reading  the  award  and  the 
appointment  by  the  Judge  of  the  County  Court,  and 
the  affidavits  filed. 

McLEAN,  J.— The  rule  was  granted  under  the  im- 
pression that  the  awards  made  in  cases  like  the*  pre- 
sent were  subject  to  the  provisions  of  the  original  char- 
ter, and  liable  to  be  set  aside  in  the  same  manner  and 
on  the  same  grounds  as  in  ordinary  cases  of  submis- 
sion by  the  parties.  But  bn  reference  to  the  27th  sec- 
tion of  9 Vic.  ch.  81,  which  applies  to  this  case,  I find 
that  in  all  cases  of  mortgaged  premises  the  railroad 
company  are  authorized  to  nominate  and  appoint  one 
or  more  indifferent  person  or  persons;  and  the  Judge 
of  the  District  Court  for  the  district  in  which  the  lands 
or  grounds  are  situate,  on  the  application  of  the  com- 
pany, is  to  nominate  and  appoint  an  equal  number  of 
indifferent  persons,  who,  together  with  one  other  in- 
different person  to  be  elected  by  ballot  by  the  per- 
sons so  named,  shall  be  arbitrators  to  assess  the  value 
of  the  lands  or  grounds  required  to  be  used  or  occu- 
pied by  the  company,  or  the  amount  of  damages  to  be 
paid  to  the  owner  thereof;  and  upon  such  decision  or 
award  the  said  company  shall  pay  or  cause  to  be  paid 
the  amount  of  such  award  to  the  mortgagee,  as  a pay- 
ment for  and  on  account  of  the  said  mortgage;  and 
upon  such  payment  being  so  made,  the  mortgagor  and 
mortgagee  are  thereby  required  and  compelled  to  join 
in  conveying  the  said  lands  or  grounds  to  the  said 
company  or  their  successors;  provided  always  that 
when  the  amount  of  such  award  shall  exceed  the 
amount  secured  or  payable  on  such  mortgage,  the  said 
company,  after  the  amount  due  on  such  mortgage  shall 
be  satisfied,  shall  pay  or  cause  to  be  paid  the  balance 
of  the  award  to  the  mortgagor  or  other  person  or  per- 
sons entitled  to  receive  the  same.  It  is  shewn  by  the 
papers  filed  that  the  premises  to  which  the  award  in 
this  case  relates  are  mortgaged,  and  the  anpointnrnnt 
of  indifferent  persons  was  made  by  the  Judge  of  the 
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County  Court  in  conformity  with  the  terms  of  the  sta- 
tute. That  statute  contains  no  provision  making  the 
award  of  arbitrators  thus  appointed  subject  to  revis- 
ion and  to  be  set  aside  by  the  Courts,  in  the  same 
manner  and  on  the  same  grounds  as  in  ordinary  cases 
of  submission  between  parties.  On  the  contrary,  the 
whole  tenor  of  the  section  under  which  this  award  was 
made  appears  quite  incompatible  with  the  idea  that 
any  Court  can  interfere  with  the  award  or  set  it  aside. 
It  directs  in  positive  terms  that  the  company  shall  pay 
the  amount  of  the  award,  and  prescribes  to  whom  the 
payment  is  to  be  made;  and  in  equally  absolute  terms 
it  says,  that  op  payment  of  the  money  the  mortgagor 
and  mortgagee  are  thereby  required  and  compelled  to 
join  in  conveying  the  lands  or  grounds  to  the  company. 
The  statute  which  contains  this  stringent  provision,  in 
the  26th  section  prescribes  the  mode  of  proceeding  in 
cases  where  any  lands  or  grounds  required  by  the  com- 
pany for  the  purpose  of  the  railroad  are  held  or  owned 
by  parties  whose  residence  may  not  be  within  the  pro- 
vince, or  unknown  to  the  company,  or  when  the  title 
to  such  lands  may  be  in  dispute,  or  when  the  owner 
or  owners  of  such  lands  or  grounds  are  unwilling  or 
unable  to  treat  with  the  company  for  the  sale  thereof, 
or  appoint  arbitrators;  and  it  declares  that  the  decis- 
ion of  a majority  of  the  arbitrators  appointed  in  the 
mode  thereby  prescribed  shall  be  final,  and  the  monies 
awarded  are  to  be  paid  to  the  parties  entitled  to  re- 
ceive the  same  when  demanded.  These  provisions,  I 
think,  shew  that  in  all  cases  where  some  of  the  arbi- 
trators have  to  be  appointed  by  the  intervention  of 
the  District  or  County  Court  Judge,  the  Legislature 
did  not  intend  that  the  awards  made  should  be  sub- 
ject to  be  set  aside  in  the  same  manner  as  awards 
made  on  a submission  between  the  company  and  in- 
dividual. 

There  is  not  in  this  case  any  submission  which  could 
be  made  a rule  of  Court,  and  there  is  no  statutory  pro- 
vision to  justify  the  Court  to  assume  any  jurisdiction 
over  such  an  award.  The  rule  must,  therefore,  be  dis- 
charged, as  having,  improvidently  and  inadvertently 
issued;  and  as  I do  not  think  there  was  any  jurisdic- 
tion in  the  matter,  it  must  be  discharged  without  costs. 


GILL  V.  HOGDSON. 
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McLEAN,  J. — The  appointment  of  two  indifferent 
persons  to  arbitrate  with  others  in  this  case  was  made 
by  the  County  Court  Judge  of  the  County  of  Oxford, 
in  which  the  lands  required  by  the  company  are  situ- 
ated, and  the  award  has  been  made  under  the  26th 
section  of  9th  Yic.  ch.  81,  which  declares  that  the  de- 
cision of  a majority  of  the  arbitrators  shall  be  flnaL 
I have  no  authority  to  entertain  any  motion  in  refer- 
ence to  an  award  which  by  law  is  final,  and  the  rule 
which  has  been  obtained  without  my  attention  being 
called  to  that  provision,  of  the  statute,  must,  of  course, 
be  discharged  without  costs. 

Gill  v.  .Hodgson. 

Security  for  costs. 

A plaintiff  from  England  coming  out  to  this  country  merely  for  the  purpose 
of  attending  to  the  siut,  and  intending  to  return  when  it  was  over,  must  give 
security  for  costs. 

[Chambers,  22nd  December,  1855.] 

The  defendant  moved  for  security  for  costs,  on  an 
affidavit  made  by  himself,  stating  that  the  residence  of 
the  plaintiff  was  in  the  city  of  Manchester,  in  England; 
that  he  was  usually  resident  there;  that  he  was  a mer- 
chant in  Manchester,  or  was  so  until  a short  time  ago; 
that  he  had  no  house  of  trade,  or  other  house,  or  per- 
manent residence  in  Upper  Canada,  and  had  perma- 
nently resided  in  Manchester;  and  that,  though  at  pre- 
sent in  Upper  Canada,  yet  he  had  no  intention  of  per- 
manently residing  there,  as  deponent  believed;  and 
that  the  plaintiff  at  the  time  of  the  commencement  of 
this  suit  informed  the  defendant  that  he  had  come  to 
Upper  Canada  solely  with  the  intention  of  attending 
to  this  suit,  and  did  not  intend  to  reside  here  perma- 
nently, but  only  till  this  suit  was  decided;  that  the  plain- 
tiff only  came  to  Upper  Canada  a few  weeks  ago,  and 
had  no  property  in  Upper  Canada,  to  the  best  of  the 
defendant’s  knowledge. 

On  the  other  hand,  the  plaintiff  swore  that  he  had 
resided  in  Toronto  about  three  months;  that  he  had 
no  intention  of  returning  to  England  to  reside  at  any 
definite  period;  that  on  the  contrary,  Toronto  was  to 
all  intents  and  purposes  his  place  of  residence;  that 
he  had  no  other  permanent  place  of  residence  than  To- 
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ronto;  and  that  he  had  brought  out  from  England  a 
quantity  of  merchandise  with  which  he  intended  trad- 
ing in  Toronto. 

ROBINSON,  C.J. — Following  the  authorities  in  the 
Queen’s  Bench  in  England,  as  it  is  proper  we  should 
when  the  Courts  differ,  I order  the  security  to  be  given. 
The  plaintiff  does  not  contradict  what  the  defendant 
has  sworn,  that  he  told  the  defendant  he  had  only  come 
out  to  collect  this  debt,  and  would  go  home  as  soon 
as  the  case  was  decided.  The  plaintiff’s  affidavit  is 
made  in  evasive  terms  (a). 


. Ward  et  al.  v.  Sexsmith. 

Venue — Amendment — Judgment  as  in  case  of  nonsuit. 

In  an  action  against  a bailiff  of  a Division  Court,  the  venue  being  local  was 
by  mistake  laid  in  the  wrong  county,  and  the  plaintiff  discovering  the 
mistake  did  not  go  to  trial  in  pursuance  of  his  notice.  Cross  rules  having 
been  obtained, 

The  plaintiff  was  allowed  to  amend  by  changing  the  venue,  and  the  defend- 
ant’s rule  for  judgment  as  in  case  of  nonsuit  was  discharged,  on  the 
peremptory  undertaking,  and  on  payment  of  costs. 

[Practice  Court,  E.  T.,  18  Vic.] 

Duck  moved  to  change  the  venue  in  this  case  to  the 
County  of  Lambton. 

Davis  shewed  cause. 

The  facts  of  the  case  are  fully  stated  in  the  judg- 
ment. 

RICHARDS,  J. — A number  of  affidavits  and  papers 
are  filed  on  both  sides.  On  the  whole  I think  there  is 
little  doubt  the  action  is  brought  against  the  defendant 
for  the  seizure  and  sale  of  a certain  quantity  of  timber 
claimed  by  the  plaintiffs;  and  that  the  defendant  at 
the  time  was  a bailiff  of  one  of  the  Division  Courts 
for  the  County  of  Lambton,  within  which  the  seizure 
and  sale  took  place,  and  was  acting  or  assuming  to 
act  in  discharge  of  his  duty  as  such  bailiff.  The  venue 
in  the  action  is  laid  in  the  County  of  Kent,  and  this 
motion  is  made  to  change  it  to  Lambton,  the  plaintiffs 


(a)  Dowling  .v.  Harman,  8 Dowl.  165,  6 M.  & W.  131,  shews  that  in  the  Com- 
mon Pleas  and  Exchequer  security  would  not  be  ordered  in  a case  similar  to 
the  present  ; while  Oliva  v.  Johnson,  5 B.  & Al.  908,  and  Gurney  v.  Key,  3 
Dowl  599,  shew  that  in  the  Queen’s  Bench  it  would  be  ordered.  See  also 
Parquot  v.  Eling,  1 H..B1.  106  : Anon.  8 Taunt.  737  ; Ciragno  v.  Hassan,  6 
Taunt.  20 ; Casten  v.  Plaw,  1 Moore  & P.  30. 
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not  wishing  to  run  the  risk  of  being  nonsuited,  on  the 
ground  of  the  venue  in  actions  against  bailiffs  being 
local,  under  13  & 14  Vic.  ch.  53,  sec.  107,  or  14  & 15 
Vic.  ch.  54.  Boyes  v.  Hewetson  (2  Bing.  N.  C.  575)  ;s 
an  authority  to  shew  that,  unless  the  question  of  venue 
is  raised  on  the  pleadings,  it  cannot  be  objected  to  af- 
ter verdict,  and  perhaps  not  even  after  plea  pleaded. 
But  Thompson  v.  Hornby  (9  Q.  B.  978)  shews  that,  in 
an  action  against  a justice  of  the  peace,  the  venue  may 
be  changed  when  a wrong  venue  is  laid  by  mistake.  1 
shall,  on  the  authority  of  that  case,  allow  the  plaintiff 
to  amend  by  changing  the  venue  to  the  County  of 
Lambton,  on  payment  of  costs;  defendant  to  be  at 
liberty  to  plead  de  novo  if  he  wishes. 

In  this  case  Mr.  Christopher  Robinson,  for  the  plain- 
tiff, moved  to  discharge  the  rule  for  judgment  as  in 
case  of  a nonsuit,  for  not  proceeding  to  trial  at  the  last 
Assizes  for  Kent,  pursuant  to  notice,  on  the  ground  that 
the  reason  why  the  plaintiffs  did  not  proceed  to  trial 
was  an  apprehension  that  they  might  be  nonsuited  on 
account  of  the  venue  being  laid  in  Kent  instead  of 
Lambton,  as  above  mentioned. 

This  rule  will  also  be  made  absolute  on  payment  of 
costs,  and  plaintiffs  entering  into  the  peremptory  un- 
dertaking to  try  this  cause  at  the  next  Assizes  either 
for  Kent  or  Lambton. 


# COLLMAN  ET  AL.  V.  BROWN. 

Judgment  as  in  case  of  nonsuit — Application  to  discharge  peremptory  under- 
taking. 

On  motion  to  discharge  the  peremptory  undertaking  and  make  absolute  the 
rule  for  judgment  as  in  case  of  nonsuit,  the  court  thought  the  grounds  set 
out  bel  iw  a sufficient  excuse  for  not  going  to  trial  ; but  as  defendant  had 
neglected  to  apply  in  due  time  to  enlarge  his  undertaking,  the  motion  was 
granted  only  on  payment  of  costs,  and  on  the  plaintiff’s  giving  a new  under- 
taking to  try  at  the  next  Assizes. 

[Practice  Court,  E.  T.,  18  Vic.] 

On  the  8th  of  June,  Henderson,  for  the  defendant, 
moved  for  a rule,  unless  cause  should  be  shewn  to  the 
contrary,  to  discharge  the  peremptory  undertaking  en- 
tered into  by  the  plaintiff  in  Michaelmas  Term,  and  to 
make  absolute  the  rule  nisi  for  judgment  as  in  case  of 
a nonsuit.  On  the  12th  of  June  Richards,  for  the  plain- 
tiff, moved  to  enlarge  the  time  for  shewing  cause  to 
the  above  rule  until  Saturday.  On  Friday,  15th  June, 


384 


PRACTICE  REPORTS. 


he  shewed  cause  and  filed  the  affidavit  of  Mr.  O’Reilly,, 
the  plaintiff’s  attorney,  who  stated  that  the  action  was 
ejectment;  the  venue  laid  in  Frontenac,  Lennox  and 
Addington;  that  the  suit  was  commenced  shortly  be- 
fore the  fall  Assizes  at  Kingston,  in  1854,  and  as  near 
as  he  could  recollect  in  September  of  that  year;  that 
notice  of  trial  was  given  for  said  Assizes,  and  the  re- 
cord entered  for  trial  thereat,  with  the  full  intention 
of  having  the  cause  tried  at  such  Assizes;  that  on  con- 
sultation with  counsel,  he  became  convinced  that  the 
plaintiffs  could  not  safely  proceed  to  trial  without  proof 
of  a will  under  which  the  plaintiffs  claimed;  that  such 
will  was  made  in  England,  where  he  believes  it  now 
is;  that  at  the  time  of  entering  the  case  for  trial  he 
was  under  the  impression  that  the  proof  of  the  said 
will  might  be  dispensed  with;  that  the  record  was 
withdrawn  on  account  of  his  not  being  prepared  with 
proof  of  the  will  at  the  said  Assizes;  that  in  Michael- 
mas Term  a rule  for  judgment  as  in  case  of  a nonsuit 
for  not  proceeding  to  trial  was  obtained,  which  was 
discharged  on  entering  into  the  peremptory  undertak- 
ing, on  payment  of  costs,  which  amounted  to  over  £16,. 
which  were  paid  to  defendant’s  attorney;  that  at  the 
time  of  entering  into  the  undertaking  and  paying  the 
costs,  he  intended  to  take  the  case  down  to  trial  at  the 
spring  Assizes  of  this  year;  that  one  of  the  plaintiffs, 
Bhibley,  contemplated  going  to  England  before  the  said 
Assizes,  and  getting  a commission  executed  there  to 
prove  the  said  will;  that  it  was  subsequently  discov- 
ered that  Mr.  Cockburn  of  Cobourg  had*  in  his  posses- 
sion or  control  a probate  or  exemplification  of  probate 
of  the  said  will,  which  had  been  granted  in  England; 
that  he  and  Bhibley  concluded  to  give  evidence  of  the 
will  by  means  of  the  probate,  under  the  statute;  that 
some  correspondence  then  took  place  with  Mr.  Cock- 
burn  about  it,  who  at  first  declined  producing  it  or 
allowing  it  to  be  used  for  the  plaintiffs,  but  after  con- 
siderable negotiation  an  arrangement  was  made,  by 
which  he  was  to  produce  it  and  allow  it  to  be  used  for 
the  plaintiff  on  the  trial  of  the  cause;  that  it  was  then 
too  late  to  give  the  notice  of  intention  to  use  the  said 
probate  according  to  the  statute.  He  further  stated 
that  he  verily  believed  that  proof  could  be  given  of  the 
said  will  by  means  of  the  said  p^obat^  at  th«  next  As- 
sizes; that  there  liad  been  no  intention  of  harassing 


COLLMAN  ET  AL.  V.  BROWN. 


385 


defendant  by  any  unnecessary  delay;  that  Shibley  was 
the  party  chiefly  interested,  and  he  had  been,  and  was 
anxious  to  have  the  cause  brought  to  trial,  but  had 
been  desirous  of  avoiding,  if  possible,  the  expense  of 
a commissioner  to  parties  in  England  to  prove  the  execu- 
tion of  the  will,  which  he  (O’Reilly)  believed  would  be 
very  heavy,  and  attended  with  considerable  delay;  and 
that  he  verily  believed  that  the  case  would  be  carried 
down  to  trial  at  the  next  Assizes  if  the  peremptory  un- 
dertaking was  extended.  He  concluded  by  saying  that 
he  was  apprehensive,  if  judgment  as  in  case  of  a ‘non- 
suit were  granted  in  the  cause,  and  plaintiffs  com- 
pelled to  bring  a new  action,  they  would  not  be  in  as 
favorable  a position  to  maintain  their  action  as  they 
would  be  if  this  suit  were  prosecuted. 

Hagarty,  Q.C.,  for  defendant,  contended  that  the 
facts  stated  were  no  answer  to  the  rule.  If  the  plain- 
tiff had  wished  to  enlarge  his  undertaking  he  could 
have  done  so  by  applying  to  a Judge;  and  having  made 
default  his  undertaking  was  broken,  and  defendant  was 
entitled  to  his  judgment;  and  if  the  plaintiffs  could 
succeed  in  their  application,  it  must  be  on  a rule  to 
discharge  defendant’s  rule,  or  to  set  aside  the  judg- 
ment; and  that  it  was  now  too  late  for  that.  Richards, 
in  reply,  contended  that  the  plaintiffs  had  reasonable 
grounds  for  not  taking  the  case  down  to  trial,  and  that 
was  all  that  was  required  to  be  shewn.  If  the  applica- 
tion should  be  for  a rule  to  discharge  defendant’s  rule, 
or  to  set  aside  the  judgment,  he  wished  a rule  nisi  for 
that  purpose  on  the  affidavit  filed.  Hagarty,  Q.C., 
wished  the  case  decided  on  the  present  application; 
and  if  the  affidavit  were  sufficient,  and  the  plaintiffs 
were  in  time,  he  did  not  desire  another  rule  to  issue, 
but  was  content  to  have  the  same  judgment  on  this. 

RICHARDS,  J. — There  can  be  little  doubt,  if  the 
plaintiffs  had  promptly  made  their  application  to  en- 
large, it  would  have  been  granted,  but  having  neglected 
to  do  so  until  the  defendant  has  obtained  his  rule,  many 
of  the  cases  would  seem  to  go  the  length  of  either  re- 
jecting it  altogether,  or  of  imposing  further  terms  as 
to  payment  of  costs,  and  going  to  trial,  etc.  The  motion 
for  judgment  as  in  case  of  a nonsuit  is  founded  on  14 
Oeo.  II.  ch.  IT,  sec.  1.  It  enacts  that  when  any  issue 
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shall  be  joined  in  any  action  or  suit  at  law,  in  any  of 
Her  Majesty’s  Courts  of  Record  at  Westminster,  or  in 
the  counties  Palatine,  and  the  plaintiff  in  such  action 
or  suit  shall  neglect  to  bring  such  issue  on  to  be  tried, 
according  to  the  course  and  practice  of  the  said  Courts 
respectively,  it  shall  be  lawful  for  the  Judges  of  the 
said  Courts  respectively,  at  any  time  after  such  neglect, 
upon  motion  made  in  open  Court  (due  notice  having 
been  given  thereof)  to  give  like  judgment  for  the  de- 
fendant or  defendants  in  every  such  action  or  suit,  as 
in  cases  of  nonsuit,  unless  such  Judges  shall,  upon  just 
cause  and  reasonable  terms,  allow  any  further  time  or 
times  for  the  trial  of  such  issue.  And  if  the  plaintiff 
shall  neglect  to  try  the  said  issue  within  the  time  or 
times  so  allowed,  then,  in  every  such  case  the  said 
Judges  shall  proceed  to  give  such  judgment  as  afore- 
said. 

The  former  part  of  the  clause  refers  to  the  neglect  of 
the  plaintiff  to  try  according  to  the  practice  of  the 
Court;  and  in  construing  this  portion  of  the  section, 
as  was  observed  by  Wightman,  J.,  in  Rogers  v.  Van- 
dercom  (4  D.  & L.  106),  “ there  is  no  doubt  that  the 
Courts  have  put  an  extremely  liberal  construction  on 
that  word,  and  have  held  that  almost  any  excuse  is 
sufficient  to  entitle  the  plaintiff  to  be  allowed  further 
time  to  try  his  cause.”  As  to  the  latter  part  of  the 
section,  in  reference  to  the  neglect  to  try  within  the 
time  so  allowed,  he  observes,  “ Now  it  has  been  held 
that  the  word  neglect  in  this  latter  portion  of  the  sec- 
tion means  every  omission  to  try,  whether  proceeding 
from  the  plaintiff’s  own  act  or  from  a cause  over  which 
he  has  no  control,  and  that  judgment  absolute,  as  in 
case  of  a nonsuit,  must  be  given.  He  then  refers  to  the 
case  of  Lumley  v.  Dubourg  (3  D.  & L.  80),  in  which  the 
former  cases  on  the  subject  were  reviewed,  and  in  which 
the  Court  held  that  the  word  neglect  in  the  latter  part 
of  the  section  ought  not  to  have  a different  construc- 
tion than  that  which  it  received  in  the  former  part  of 
the  section.  He  further  says,  “ I am  much  disposed  to 
act  on  this  latter  authority,  for  not  only  does  it  senm 
the  most  reasonable  construction,  but  it  is  also  the  most 
recent,  and  was  decided  after  a full  argument.”  There 
can  be  no  doubt  the  reasons  urged  in  the  affidavit  of 
the  plaintiff’s  attorney  would  be  quite  sufficient  to  dis- 
charge the  rule  as  to  a first  default,  under  the  first  part 
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of  the  section;  and  the  authority  just  quoted  excuses 
them  under  the  present  default,  which  arises  from  the 
neglect  referred  to  in  the  latter  part  of  the  section.  It 
appears  to  me  the  grounds  suggested  for  not  bringing 
the  case  down  to  trial  pursuant  to  the  undertaking  are 
reasonable,  and  consequently  the  plaintiffs  have  not 
been  guilty  of  neglect  in  reference  thereto.  Inasmuch, 
however,  as  the  plaintiffs  have  not  applied  to  enlarge 
their  undertaking  in  due  time,  I shall  only  discharge 
the  rule  nisi  for  judgment  as  in  case  of  a nonsuit  on 
the  plaintiff’s  entering  into  a fresh  undertaking  tp.  try 
at  the  next  Assizes,  and  on  payment  of  the  costs  of 
the  rule  and  of  resisting  the  application  of  the  plain- 
tiffs to  enlarge.  As  to  the  term  of  the  application  being 
made  on  part  of  the  plaintiffs,  I may  observe  that  the 
rule  for  judgment  in  England  on  a default  after  enter- 
ing into  peremptory  undertaking,  is  absolute  in  the 
first  instance,  and  in  the  case  referred  to  in  4 D.  & L. 
the  motion  was  to  set  aside  the  judgment  as  in  case  of 
a nonsuit,  which  was  ordered.  So  that  in  this  case,  as 
the  rule  for  judgment  is  not  absolute,  I think  the  plain- 
tiffs are  as  yet  entitled  to  the  relief  above  granted. 


Gillespie  et  al.  v.  Deming. 

Second  arrest — When  allowable. 

A second  arrest  for  the  same  cause  may  be  made  without  leave  where  it 
appears  not  to  be  vexatious,  and  the  first  has  been  set  aside  for  a very  trivial 
irregularity. 

“ Oath  for  £ — ,”  instead  of  “Bail  for  £ — by  affidavit,”  is  sufficient. 

Chambers,  28th  April,  18o4.] 

On  the  5th  of  April,  1854,  Mr.  Justice  McLean  granted 
a summons  on  the  plaintiff  to  shew  cause  why  the  Ca. 
Re.  in  this  case,  or  the  arrest  under  it,  or  the  writ  and 
arrest,  should  not  be  set  aside,  because  the  defendant 
had  been  heretofore  arrested  for  the  same  cause  of  ac- 
tion, and  because  the  endorsement  on  the  writ  was 
informal  and  irregular,  not  conforming  to  the  statute. 

There  had  been  a previous  arrest  on  a writ  from  the 
Common  Pleas  on  the  same  cause  of  action,  and  on  the 
15th  of  July,  1853,  an  order  was  made  by  Mr.  Justice 
Burns,  setting  aside  the  affidavit  of  debt  and  all  sub- 
sequent proceedings  under  it,  for  irregularity,  and  that 
the  bail-bond  should  be  delivered  up  to  be  cancelled. 
Nothing  seemed  to  have  been  said  in  that  order  about 
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costs.  The  affidavit  seemed  to  have  been  held  bad  be- 
cause it  was  entitled  on  a cause,  none  being  pending. 

On  the  29th  of  March,  1854,  the  plaintiff  sued  out 
another  writ  of  Ca.  Re.  against  the  same  defendant, 
which  was  marked  on  the  margin,  “ Oath  for  £520;” 
and  it  was  not  denied  that  this  second  arrest  was  on 
the  same  cause  of  action  as  the  first. 

No  sanction  of  a Judge  for  this  second  arrest  had 
been  obtained  or  applied  for.  It  was  sworn  in  answer 
to  this  application  against  the  second  arrest,  that  since 
the  first  arrest  was  set  aside  the  defendant  was  ap- 
plied to  for  a settlement  of  the  debt,  and  that  the  affi- 
davit on  which  the  present  writ  issued  was  made  in  con- 
sequence of  a declaration  of  the  defendant  on  such  oc- 
casion that  he  would  leave  this  province  if  a certain 
composition  then  offered  by  him  to  the  plaintiffs  as 
payment  in  full  should  not  be  accepted. 

The  second  objection  was,  that  the  writ  was  marked 
on  the  margin  “ Oath  for  £520,”  instead  of  being  “ Bail 
for  £520  by  affidavit” — which  is  what  the  form  in  the 
schedule  to  12  Vic.  ch.  63  directs. 

On  the  back  of  the  copy  served  was  endorsed  “ Bail 
by  oath  for  £520,”  signed  by  the  plaintiffs7  attorney, 
with  the  proper  direction  to  the  sheriff  to  take  bail  for 
Iiiat  sum. 

ROBINSON,  C.J. — 1 think  the  direction  on  the  writ 
of  summons  is  quite  sufficient,  and  that  the  only  ques- 
tion is  as  to  the  regularity  of  arresting  a second  time 
under  the  circumstances. 

The  first  arrest  was  set  aside  for  a very  trivial  ir- 
regularity, a mere  slip.  It  must  have  appeared  so  at 
the  time  of  setting  it  aside,  for  no  costs  were  given. 
If  the  Court  had  been  asked  for  leave,  it  woukl  cer- 
tainly, I think,  have  been  given;  and  from  the  affidavit 
filed,  there  is  room  to  believe  that,  if  the  plaintiffs  had 
delayed  for  that,  they  would  have  lost  their  oppor- 
tunity. 

It  comes  within  the  principle  of  Bates  v.  Barry  (2 
Wils.  381).  We  see  here  what  the  case  was,  and  I can- 
not say  that  I think  the  plaintiffs’  conduct  has  been 
vexatious;  and  that  is  allowed  to  be  the  test,  notwith- 
standing the  rule  of  Michaelmas  term,  15  Car.  II.  (a). 

(a)  See  Belisante  v.  Levy,  2 Str.  1209:  Oln  us  v.  Delanv,  lb.  121') ; Turton 
y.  Hayes,  1 Str.  439 ; Paine  v.  Gawdery,  3 D.  & R.  33  ; Kearney  v.  King,  1 
Ch.  Rep.  273. 


A DIGEST 


OF 

ALL  THE  CASES  REPORTED  IN  THIS  VOLUME. 


ACCEPTANCE  OF  SERVICE. 
See  Service,  4. 


AFFIDAVIT. 

See  Affidavit  to  Hold  to  Bail. — Commission  to  Examine 
Witnesses. — Division  Court. — Evidence. — Jurat. — 

Mandamus— Security  for  Costs,  1. — Variance,  2. 

Initials.} — An  affidavit  of  execution  of  cognovit  made 
by  “ William  D.  Baby,”  signed  “ W.  D.  Baby,”  Held, 
sufficient.  Folger  et  al.  v.  McCallum,  352. 


AFFIDAVIT  TO  HOLD  TO  BAIL. 

See  Arrest,  5,  6. 

i 

Affidavit  to  hold  to  bail  on  promissory  notes — State- 
ment of  aggregate  amount  and  amount  of  each  note — 
Dates  stated  in  figures — Affidavit  bad  in  part  only.] — 
1.  An  affidavit  to  hold  to>  bail  for  several  different  pro- 
missory notes  need  not  state  the  aggregate  sum,  but  the 
amount  of  each  note  must  be  mentioned.  The  dates  of 
the  notes  should  be  set  out  in  words,  but  the  use  of 
figures  will  not  make  the  affidavit  defective.  It  need 
not  be  stated  that  the  note  is  due  at  the  time  of  making 
the  affidavit,  if  the  dates  given  shew  this  to  be  the  case. 
When  some  of  the  demands  are  well  and  others  badly 
stated,  the  affidavit  is  not  bad  as  to  all ; but  the  defend- 
ant will  be  released  on  putting  in  bail  for  the  sum  pro- 
perly sworn  to.  Ross  v.  Hurd,  158. 
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Chambers — Practice  in.] — 2.  Where  the  original  affi- 
davit to  hold  to  bail  was  transmitted  by  the  deputy 
clerk  of  the  Crown  to  the  clerk  in  Chambers,  at  the 
request  of  defendant’s  attorney,  without  a Judge’s 
order:  Held,  that  such  original  might  be  acted  upon  in 
moving  to  set  aside  the  arrest,  instead  of  filing  a verified 
copy.  Chamberlain  et  al.  v.  Wood,  195. 

3.  Quaere. — Whether  an  affidavit  to  hold  to  bail  must 
shew  that  the  deponent  is  the  attorney  or  agent  of  the 
plaintiff.  Ib. 

4.  An  affidavit  to  hold  to  bail  stated  that  the  defend- 
ant was  indebted  in  £100  on  a promissory  note,  and  in 
£28  for  goods;  that  the  two  sums  amounted  to  £128, 
and  that  the  deponent  believed  the  defendant  was  about 
to  leave  Upper  Canada  to  defraud  him  of  the  said  debt 
(instead  of  debts).  Hefd  sufficient.  Romberg  et  al.  v. 
Steinbock  et  al.,  200. 

By  endorsee  of  note.] — 5.  An  affidavit  to  hold  to  bail 
by  the  endorsee  of  a note  must  state  that  it  was  en- 
dorsed to  the  plaintiff,  and  by  whom.  Glass  v.  Baby, 
274. 

Waiver.] — 6.  An  undertaking  “ to  cause  special  bail 
in  this  action  to;  be  put  in  for  the  defendant  in  due 
course  of  law,”  is  not  a waiver  of  any  objection  to  the 
affidavit.  Ib. 

7.  An  action  for  malicious  arrest  is  not  a waiver  of 
objections  to  the  affidavit  on  which  such  arrest  was 
made.  Pawson  et  al.  v.  Hall,  294. 

8.  An  affidavit  to  hold  to  bail  stated  defendant  to  be 
indebted  in  £500  of  sterling  money  on  a bill  of  exchange, 
drawn,  etc.,  for  the  payment  of  £560,  not  saying  of  what 
money.  Held,  sufficient.  Ib. 

9.  The  affidavit  stated  the  bill  to  be  “ payable  at  a 
day  now  past,”  and  that  it  was  presented  on  the  day 
when  it  became  due,  and  payment  refused;  and  then, 
after  stating  the  several  sums  for  which  it  was  intended 
to  hold  to  bail,  the  affidavit  concluded, — “ and  that  the 
said  several  sums  of  money  are  now  justly  due  and  pay- 
able as  aforesaid.”  Held,  that  it  sufficiently  appeared 
that,  the  bill  was  still  unpaid  at  the  time  of  making  the 
affidavit.  Ib. 
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10.  The  defendant  was  stated  to  be  indebted  in  the 
amount  of  the  bill,  and  in  £5  19s.  8d.  sterling  money 
aforesaid,  “ for  interest  thereupon,  being  for  principal 
money  and  interest,  the  sum  of  £565  19s.  8d.  of  sterling 
money  aforesaid.”  Held,  that  the  claim  for  interest  was 
insufficiently  stated.  Ib. 

11.  The  affidavit  stated  the  amount  in  sterling,  add- 
ing, to  wit,  the  sum  of  £704  6s.  7d.  or  thereabouts,  of 
lawful  money  of  Canada.  Held,  that  the  statement  of 
the  amount  in  currency  was  bad,  not  being  precise  and 
positive;  but  that  it  is  sufficient  to  state  a debt  due  to 
a plaintiff  in  England  in  sterling  money  only,  and  that 
the  insufficient  statement  of  the  sum  in  currency  would 
not  vitiate  the  affidavit;  but  the  amount  for  which  bail 
should  be  taken  was  ordered  to  be  reduced  to  the  true 
sum  in  currency,  as  it  appeared  that  the  amount  given 
in  the  affidavit  was  excessive.  Ib. 

12.  A statement  by  plaintiffs  that  defendant  is  about 
to  leave  Upper  Canada,  to  defraud  them  of  “ their  said 
debt,”  is  good,  though  the  form  given,  by  the  statute 
says,  “ the  said  debt.”  Ib. 

13.  The  direction  on  the  writ  to  take  bail  by  affidavit 
need  not  be  dated.  Ib. 

14.  In  an  affidavit  to  hold  to  bail  it  is  sufficient  to 
describe  a promissory  note  as  being  “ for  the  payment 
to,”  instead  of  “ payable  to,”  the  plaintiffs.  Ib. 

15.  An  affidavit  to  hold  to  bail  before  action  com- 
menced may  be  sworn  before  the  plaintiff’s  attorney. 
Brett  v.  Smith,  309. 

16.  An  affidavit  to<  hold  to  bail  stated  that  defendant 
was  indebted  to  deponent  in  £1,217  16s.  5d.  of  lawful 
money  of  Canada,  upon  and  on  account  of  a bill  of  ex- 
change for  £1,000  sterling  (describing  the  bill);  that 
neither  the  defendant  nor  any  other  person  had  paid 
the  said  bill  or  any  part  thereof;  and  that  the  sum  of 
19s.  sterling  was  paid  by  defendant  for  notarial  charges 
in  protesting  the  same.  Held,  that  the  amount  due  for 
the  bill  was  sufficiently  distinguishable  from  the  no- 
tarial charges,  which  ought  not  to  have  been  included; 
and  therefore  that  the  arrest  should  not  be  set  aside, 
but  the  amount  to  take  bail  for  should  be  reduced  by 
deducting  such  charges.  Ib. 


392 


DIGEST  OF  CASES. 


17.  The  plaintiff  need  not  state  expressly  that  he  is 
the  holder  of  the  bill  at  the  time  of  making  the  affidavit 
to  hold  to  bail.  Ib. 


AGENT. 

See  Replevin,  2. 


ALDERMAN. 
See  Municipal  Elections,  3. 


ALIEN. 

See  Alienage. 


ALIENAGE. 

Where  alienage  is  taken  as  an  objection,  it  must  be 
shewn  particularly  how  the  parties  complained  of  are 
aliens;  a general  affidavit  of  the  fact  is  insufficient. 
Regina  ex  rel.  Carroll  v.  Beckwith  et  al.,  278. 


AMENDMENT. 

See  Ca.  Sa.  2 — Costs,  6 — Venue,  3. 

1.  After  an  amendment  the  defendant  has  two  clear 
days  to  plead  to  the  amended  declaration,  by  the  21st 
rule  of  Court  of  Hilary  Term,  1850.  It  is  an  effect  of 
that  rule  that  after  two  days  the  plaintiff  may,  in  the 
absence  of  an  amendment  by  the  defendant,  take  any 
step  which  the  then  state  of  the  cause  will  warrant, 
and  such  step  will  preclude  the  defendant’s  right  to 
amend ; but  until  the  plaintiff  does  take  some  step  the 
defendant  may  at  any  time  amend  his  pleas.  Ross  et 
al.  v.  Kline. et  al.,  91. 

Declaration  amended  at  defendant’s  instance — Ser- 
vice .of  amended  declaration — Time  to  plead.] — 2.  When 
an  order  is  obtained,  at  the  instance  of  the  defendant, 
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to  amend  the  declaration  by  inserting  his  right  name, 
it  is  the  plaintiff’s  duty  to  see  that  the  amendment  is 
made  both  in  the  copy  filed  and  served,  and  the  time  to 
plead  will  begin  from  such  amendment;  but  it  is  not 
necessary  to  serve  a fresh  copy — Semble,  however,  that 
a new  demand  of  plea  is  requisite.  Dingman  v.  Kee- 
gan, 135. 

Nisi  Prius  record — Venire  not  amended.] — 3.  The 
Court  refused  to  set  aside  a record  because  the  venire 
had  not  been  in  fact  amended,  where  it  appeared  that 
an  order  for  amendment  had  been  granted  and  placed  In 
the  margin  of  the  record,  and  that  the  defendant  had 
attended  at  the  trial  and  gone  into  his  defence.  Arnold 
v.  Higgins,  246. 


ANSWERS  TO  INTERROGATORIES. 
See  Jurat,  2. 


APPEARANCE. 

See  Cognovit. 

Time  for  entering,  in  ejectment.] — See  “ Ejectment,” 
4. — Semble,  that  it  is  not  necessary  to  enter  an  appear- 
ance for  defendant  in  signing  judgment  on  cognovit — • 
the  defendant  coming  into  Court  and  confessing  being 
a sufficient  appearance;  and  that  the  Court  would  at 
all  events  allow  such  appearance  to  be  entered  nunc 
pro  tunc.  Held,  however,  that  in  this  case  the  want  of 
an  appearance  was  not  sufficiently  shewn,  and  that  the 
application  was  too  late.  Folger  et  al.  v.  McCallum, 
352. 


ARBITRATION  AND  AWARD. 

See  Costs,  10. 

1.  An  award  having  been  made  by  arbitrators,  and 
defendant’s  bond,  containing  an  agreement  for  the  sub- 
mission being  made  a rule  of  Court,  having  been  given 
to  him  by  mistake  or  inadvertence,  the  Court  ordered 
him  to  bring  in  the  bond,  and  that  it  should  be  made  a 
rule  of  Court.  Hamilton  v.  Alford,  13. 
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2.  Where  the  time  for  making  an  award  expired  on 
the  1st  of  September,  and  the  affidavit  of  the  execution 
of  the  award  was  sworn  on  the  7th  of  August,  it  was 
held,  per  Draper,  J.,  that  the  affidavit  was  sufficient, 
[without  stating  on  what  day  the  award  was  executed. 
Held  also,  that  the  Court  will  enforce  the  performance 
of  an  award  by  attachment,  though  it  extends  to  the 
delivery  of  possession  of  land.  Held  also,  that  a copy 
of  the  affidavit  of  the  execution  of  an  award  need  not 
be  served  together  with  the  award.  McPherson  v. 
Walker,  30. 

3.  A verdict  was  taken  at  the  autumn  assizes,  subject 
to  the  award  of  arbitrators,  who  made  their  award  m 
May  following;  and  the  plaintiff,  without  waiting  until 
after  the  fourth,  day  of  the  next  term,  immediately  enter- 
ed up  judgment  thereon:  Held,  per  Burns,  J.,  that  such 
judgment  was  regularly  entered.  Laurie  v.  Russell,  36. 

4.  When,  after  an  action  has  been  brought,  matters 
in  dispute  have  been  left  generally  to  arbitrators,  with- 
out anything  being  mentioned  respecting  costs,  and  the 
arbitrators  award  a sum  of  money  fto  the  plaintiff,  and 
direct  that  the  costs  of  the  defence  of  the  suit,  and  of 
the  award,  are  to  be  deducted  from  the  money  awarded 
to  the  plaintiff,  the  Court  will  not  set  the  award  aside 
because  the  costs  of  the  award  are  to  be  deducted. 
Semble,  that  when  arbitrators  award  the  costs  of  the 
arbitration  without  having  power  so  to  do,  if  they  are 
separable,  the  award  is  only  bad  as  to  that  part.  Faulk- 
ner v.  Saulter,  48. 

5.  When  an  award  between  the  Great  Western  Rail- 
road Company  and  a person  through  whose  lands  the 
road  passes  awards  a sum  of  money  for  damages,  and 
on  payment  for  the  land  taken  by  the  company  directs 
a conveyance  of  the  land,  the  award  will  not  be  set  aside 
because  it  does  not  set  out  the  land  for  which  the  con- 
veyance is  to  be  given  by  metes  and  bounds.  Semble, 
that  a conveyance  is  not  necessary.  The  Great  Western 
Railroad  Co.  v.  Rolph,  50. 

6.  All  matters  in  difference  between  the  plaintiffs  and 
defendant  having  been  referred  to  arbitrators,  who 
awarded  that  the  defendant  should  stand  fully  acauitted 
and  discharged  of  and  from  all  such  matters:  Held,  by 
McLean,  J.,  that  the  award  was  certain,  final  and  conclu- 
sive. The  arbitrators  having  awarded  that  the  plain- 
tiffs had  no  cause  of  action  against  the  defendant,  it 
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was  objected  that  although  plaintiffs  had  no  cause  of 
action  against  the  defendant  at  the  time  of  making  the 
award,  they  might  have  had  a cause  of  action;  at  the 
time  of  making  the  submission:  Held,  that  the  decision 
of  the  arbitrators  must  be  taken  as  an  award  that  at  the 
time  of  the  submission  they  had  no  cause  of  action.  In 
re  Ryan,  Chapman  & Co.  v.  Pomroy,  59. 

7.  The  Court  have  the  power  to  amend  the  Nisi  Prius 
order  of  reference,  after  it  has  been  made  a rule  of 
Court.  The  fee  of  an  arbitrator,  whether  named  in  the 
award  or  not,  is  subject  to  taxation.  When  costs  of 
the  reference  are  in  discretion  of  the  arbitrators,  it  Is 
the  usual  and  most  proper  practice  for  the  arbitrators 
to  fix  a specific  sum  to  be  paid  for  such  costs.  Laurie 
y.  Russell,  65. 

8.  An  award  having  been  made  on  the  9th  of  Decem- 
ber, an  application  to  set  the  same  aside  was  made  dur- 
ing Easter  Term  following,  a term  having  elapsed  after 
the  making  of  the  award  before  the  term  in  which  the 
application  was  made.  Held,  that  the  application  was 
made  too1  late.  In  re  Matthews,  Executrix,  and  Web- 
ster, 75. 

9.  When  a case  has  been  left  to  arbitration  after  in- 
terlocutory judgment  has  been  signed,  and  all  matters 
in  difference  are  submitted  to  the  arbitrator,  he  is  not 
necessarily  compelled  by  the  interlocutory  judgment 
to  give  an  award  in  favor  of  the  plaintiff.  Petch,  Ad- 
ministrator of  Petch,  v.  Jarvis,  81. 

Application  to  set  aside  award — Within  what  time 
to  be  made.] — 10.  An  award,  under  submission  by  bond, 
was  made  on  the  31st  of  January,  and  a notice  mailed 
to  the  plaintiff  on  that  day,  which  was  received  by  him 
on  the  2nd  of  February,  the  first  day  of  Hilary  Term: 
Held,  that  an  application  to  set  aside  the  award  made 
in  Easter  term  was  too;  late.  In  re  Gumming  and  Gra- 
ham, 122. 

Attachment  for  non-performance  of  award.] — 11.  In 
applying  for  a rule  nisi  for  an  attachment  for  non-per- 
formance of  an  award,  the  original  award  must  be 
brought  into  Court,  and  the  rule  drawn  up  upon  read- 
ing it.  Semble,  that  such  rule  may  be  granted  on  shew- 
ing service  of  a copy  of  the  award,  with  the  demand  of 
performance;  the  original  having  before  been  shewn  to 
the  defendant.  In  re  McLean  v.  Kezar,  125. 
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12.  An  award  will  not  be  set  aside  for  a mistake  in 
law  on  the  part  of  the  arbitrators,  not  apparent  upon 
the  face  of  the  award.  The  Municipal  Corporation  of 
the;  Township  of  Kingston  v.  D.  P.  W.  Day,  142. 

13.  Aw^rd  set  aside,  as  beyond  the  submission  and 
power  of  the  arbitrators.  In  the  matter  of  award  be- 
tween Robert  Haley,  and  James  Ennis  and  James 
Ennis  the  younger,  173. 

Evidence  taken  by  one  arbitrator  alone — Costs.] — 14. 
Held,  no  objection  to  an  award  made  by  three  arbitra- 
tors, but  which  might  have  been  made  by  any  two  of 
them,  that  one  of  the  arbitrators  who  joined  in  the 
award  had  taken  the  evidence  of  a witness  without  any 
notice  to)  the  opposite  party,  and  in  the  absence  of  the 
other  arbitrators;  it  being  sworn  that  his  evidence  was 
never  communicated  to  the  other  two  arbitrators,  and 
that  they  were  totally  ignorant  of  its  import  at  the  lime 
of  making  the  award.  Boyle  v.  Humphrey  et  al.,  187. 

15.  Where  the  costs  of  the  cause,  reference  and 
award,  were  to  abide  the  event  of  the  cause,  and  the 
arbitrators  assessed  the  costs  of  drawing  up  the  award 
and  the  arbitrators’  fees  at  a certain  sum:  Held,  that 
they  had  not  exceeded  their  authority.  Ib. 

Finality — Finding  on  each  issue.] — 16.  Assumpsit  on 
common  counts.  Pleas,  non-assumpsit,  payment,  and 
set  off.  All  disputes  and  differences  in  the  suit  were 
referred  to  the  award  of  arbitrators ; the  costs  of  the 
suit,  reference  and  award,  to  abide  the  event  of  the 
award.  The  Arbitrators,  reciting  in  their  award  that 
they  had  heard  the  proofs  concerning  the  premises, 
awarded  thereupon  concerning  the  same,  that  all  pro- 
ceedings in  the  cause  should  cease,  and  that  the  defend- 
ant should  pay  to  the  plaintiff  £33  12s.  Id.  in  full  of  all 
demands  in  the  cause.  Held,  that  the  award  was  good; 
that  there  was  sufficient  determination  of  the  cause,  and 
a reasonable  inference  of  a finding  on  each  issue.  Mul- 
len v.  Martin,  191. 

Attachment  for  non-performance  of  award — Appoint- 
ment of  umpire  not  shewn — Renewal  of  application.]1 — 
17.  A reference  was  by  bond  to  two  arbitrators,  and  if 
they  could  not  agree  to  an  umpire  to  be  named  bv  them. 
The  umpire  was  named,  and  made  an  award.  The  sub- 
mission w^s  mode  a rule  of  Fourt,  but  there  was  nothing 
to  shew  the  appointment  of  the  umpire  except  his  acT- 
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in g as  such.  A rule  nisi  for  an  attachment  having  been 
obtained,  held,  that  such  rule  must  be  discharged,  with 
costs;  and  the  Court  refused  to  reserve  leave  to  the 
plaintiffs  to  renew  the  application  next  term.  Quaere, 
however,  whether  the  plaintiff  would  be  prevented  from 
making  such  application.  Reynolds  v.  Burkhart,  213. 

Finality.] — 18.  Arbitrators  appointed  to  determine 
the  value  of  certain  land  required  for  the  Great  Western 
Railway,  and  the  damages  the  owner  might  sustain 
thereby,  awarded  that  the  company  should  pay  £50  per 
acre  for  the  land,  £31  5s.  for  damages  to  the  said  land, 
and  £13  15s.  for  other  damages.  It  was  admitted  that 
damages  to  other  land  were  claimed  at  the  arbitration. 
Held,  that  the  award  was  bad,  not  being  final  on  the 
matters  submitted.  In  the  matter  of  arbitration  be- 
tween the  Great  Western  Railway  Company  and  Jean 
Baptiste  Laderonte,  243. 

Award — Costs  to  abide  event — Necessity  for  distin- 
guishing between  damages  in  the  cause,  and  for  other 
matters  referred,  so  as  to  ascertain  the  right  to  costs — 
Rule  for  attachment,  when  returnable — Uncertainty — 
Costs  of  award  determined  without  authority — Omis- 
sion of  notice  of  taxation — Award  signed  at  different 
times  and  separately — Demand  previous  to  attachment, 
bad  as  to  part — Attachment  delayed  to  get  costs  taxed.] 
— 19.  Assumpsit,  “All  matters  in  difference  in  this 
cause,  and  on  the  building  agreement  between  the  plain- 
tiff and  defendant,”  were  referred  to  arbitration ; the 
costs  of  the  cause  and  of  the  reference  to  abide  the 
event.  The  award  was  signed  by  two  of  the  arbitra- 
tors on  the  31st  of  May,  and  by  the  third  on  the  day  fol- 
lowing; and  after  disposing  of  the  different  issues  in 
the  plaintiff’s  favor,  it  assessed  his  damages  on  “ ac- 
count of  the  non-performance  by  the  defendant  of  the 
promises  in  the  said  declaration  mentioned,  and  on  ac- 
count of  the  matters  in  difference  on  the  building  agree- 
ment between  the  parties,  over  and  above  the  plaintiff’s 
costs  andi  charges,  to  the  sum  of  £52  16s.  7-£d.”  The 
costs  of  the  reference  and  award  were  then  fixed  by  the 
award  at  £20.  The  costs  of  the  suit  were  afterwards 
taxed  without  notice  to  the  defendant,  and  a demand 
made  of  the  amount  awarded,  the  costs  of  the  award 
as  fixed  by  the  arbitrators,  and  the  taxed  costs.  On 
cross  motions  for  an  attachment  for  non-payment,  and 
to  set  aside  the  award — Held,  first,  that  the  rule  for 
attachment  was  properly  a four  and  not  a six-day  rule; 
secondly,  that  it  was  no  objection  to  the  award  that  a 
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gross  sum  was  given,  without  saying  how  much  for  non- 
performance of  the  promises  declared  on,  and  how  much 
for  the  differences  on  the  building  agreement;  and  that, 
as  no  verdict  had  been  taken,  the  plaintiff  was  entitled 
to  full  costs;  thirdly,  that  it  was  unnecessary  to  deter- 
mine what  damages  the  defendant  was  entitled  to  on 
the  building  agreement,  or  the  amount  of  extra  work; 
fourthly,  that  the  arbitrators  having  no  authority  to 
determine  the  costs  of  the  reference  or  award,  the 
award  was  bad  as  to  that  part;  fifthly,  that  the  omis- 
sion to  give  notice  of  taxation  was  not  a ground  for  set- 
ting aside  the  award,  but  for  withholding  the  attach- 
ment until  the  costs  could  be  revised;  sixthly,  that 
under  the  circumstances  of  this  case,  it  was  not  a fatal 
objection  that  the  award  had  been  signed  at  different 
times,  and  when  the  arbitrators  were  not  all  present 
together;  seventhly,  that  the  demand  upon  which  the 
attachment  was  moved  for,  though  too  large  in  includ- 
ing the  costs  of  the  award,  was  good  as  to  the  rest,  each 
sum  having  been  separately  demanded.  The  rule  for 
attachment  was  therefore  made  absolute,  but  the  writ 
was  ordered  to  lie  in  the  office  a month,  to  enable  the 
defendant  to  get  the  costs  of  the  suit  and  award  taxed, 
and  make  payment.  Jones  v.  Reid,  247. 

Excessive  damages.] — 20.  An  award  cannot  be  im- 
pugned on  the  ground  of  excessive  damages,  on  the  affi- 
davit of  one  of  the  arbitrators,  in  which  he  gives  no 
data  or  basis  for  calculation  to  support  his  opinion 
against  the  majority.  In  re  The  Great  Western  Rail- 
way Company  and  Pierre  Chauvin,  288. 

Excess  of  authority.] — 21.  The  submission,  after  re- 
citing that  the  company  had  located  their  line  so  as  to 
run  across  a portion  of  the  land  of  the  other  party,  and 
that  disputes  and  differences  existed  as  to  the  value  of 
the  land  required  by  the  company  for  the  use  of  the 
road,  and  also  the  damage  the  said  party  might  sustain 
thereby,  referred  “ all  disputes  and  differences  which 
exist  between  the  said  parties.”  The  arbitrators  in  their 
award  included  damages  for  slashing  done  on  either 
side  of  the  line  taken  by  the  company.  Held,  that  this 
was  within  their  authority.  Ib. 

Attachment  for  not  fulfilling — New  arrangement.] — 
22.  An  attachment  for  non-fulfilment  of  an  award  will 
not  be  granted  where  it  is  shewn  that  a new  arrange- 
ment has  been  made  between  the  parties,  subsequent 
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to  the!  award;  but  the  successful  party  will  be  left  to 
his  action  on  the  award1,  to  which  the  defendant  can 
plead  the  new  arrangement.  Thompson  et  al.  v.  Mack- 
lem,  293. 

Style  of  cause — Waiver.] — 23.  The  party  on  whose 
motion  an  order  of  reference  has  been  made  a rule  of 
Court  cannot,  in  opposing  an  application  to  set  aside 
the  award,  object  that  the  cause  is  improperly  styled  in 
such  rule.  Wm.  Creighton  v.  Essy  Maria  Brown,  Ex- 
ecutrix, and  Edward  Talbot,  Executor,  of  the  last  will 
and  testament  of  James  Brown,  deceased,  331. 

Style  of  cause.] — 24.  An  award  will  not  be  set  aside 
because  the  style  of  the  cause  in  which  it  is  entitled 
is  not  set  out  correctly  and  at  length,  provided  it  can 
be  sufficiently  identified  by  reference  to  the  body  of  the 
award  as  being  in  the  cause  referred.  Ib. 

Directing  a verdict  without  authority.] — 25.  Under 
a submission  which  gave  no  power  to  award  a verdict, 
the  award  was,  “ I am  of  opinion  that  the  defendants 
are  entitled  to  the  verdict  in  this  cause,  and,  by  the  au- 
thority vested  in  me  as  arbitrator,  confirm  this  opinion, 
and  decide  the  case  accordingly.’’  Held,  that  the  award 
might  be  upheld  as  an  informal  expression  of  opinion 
in  favor  of  defendants,  there  being  no  express  direction 
to  enter  a verdict.  Ib. 

Omission  to  find  on  a particular  issue.] — 26.  The  sub- 
mission directed  a specific  finding  on  a particular  issue, 
and  the  arbitrator  gave  only  a general  award  in  favor  of 
defendants.  A summons  to  set  aside  the  award  on 
this  ground  was  discharged,  on  condition  that  the  de- 
fendants should  allow  the  costs  of  this  issue  to  be  taxed 
to  the  plaintiff.  Ib. 

27.  Awards  made  under  9 Vic.  ch.  81,  secs.  26  and  27, 
are  final,  and  not  subject  to  be  set  aside  by  the  Court. 
In  re  The  Great  Western  Railway  Company  and  Wil- 
liam Smart  Light  et  al.,  378. 


ARREST. 

See  Affidavit  to  Hold  to  Bail. — Attorney,  2. — Capias,  1. 
— Certiorari. — Costs,  1. — Declaration. — Gaol  Limits. 
— Indorsement. — Prisoner. 

b 1.  Defendant  was  arrested  for  £106,  and  the  plain- 
tiffs, at  the  trial,  got  a verdict  for  £54  7s.  6d.  The  de- 
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fendant  applied  to  the  Court  to  be  allowed  to  deduct 
the  costs  of  the  defence  from  file  verdict,  under  the  sta- 
tute of  Upper  Canada,  49  Geo.  III.  ch.  4.  The  defend- 
ant stated  in  his  affidavit  that  “ just  before  and  until 
the  day  prior  to  said  arrest,  an  account  was  rendered 
to  him/’  by  the  plaintiffs,  “ shewing  a balance  of  about 
£35  due  by  this  deponent  to  the  said,  plaintiffs;  that  on 
the  day  prior  to  said  arrest,  the  plaintiffs  claimed  the 
said  sum  of  £106,  which  deponent,  from  reference  to  his 
books  and  prior  accounts,  has  good  reason  to  believe, 
and  does  believe,  is  incorrect”;  and  he  finally 
swore  “ that  the  plaintiffs  had  not  any  reason- 
able or  probable  cause  for  arresting  him  for 
£106.”  Upon  shewing  cause  an  affidavit  of  one 
of  the  plaintiffs  was  filed,  shewing  an  express  acknow- 
ledgment by  defendant  of  a debt  equal  to  that  for 
which  he  was  arrested,  made  in  presence  of  a clerk  of 
the  defendant,  who  had  promised  to  attend  as  a wit- 
ness at  the  trial,  but  had  refused  to  come  when  sent 
for  at  the  time  of  the  trial;  and  a further  affidavit  of 
one  J.  R.,  that  at  the  request  of  the  defendant  he  had 
offered  the  plaintiffs  6s.  3d.  in  the  pound  to  settle  their 
account,  and  had  subsequently  been  authorized  by  the 
defendant  to  offer  £46  “ in  full  of  the  said  account,  which 
was,  as  the  defendant  alleged,  8s.  in  the  pound.”  It 
appeared  by  the  notes  of  the  learned  Judge  who  tried 
the  cause,  that  the  plaintiffs  had  given  credit  to  the 
defendant  for  sums  which  reduced  the  amount  of  the 
debt  below  the  sum  recovered  by  the  verdict,  but  there 
was  ground  to  suppose  that  this  had  arisen  from  a mis- 
take, in  giving  credit  twice  for  the  same  items.  Held, 
per  Draper,  J.,  that  the  plaintiffs  had  shewn  “ reason- 
able and  probable  cause,”  and  had  sufficiently  explained 
their  failure  in  recovering  the  full  amount  for  which 
they  had  arrested.  Goldie  et  al.  v.  Cameron,  20. 

2.  On  an  application  under  the  statute  of  Upper  Can- 
ada, 49  Geo.  III.  ch.  4,  by  a defendant,  arrested  for  a 
greater  sum  than  the  plaintiff  at  the  trial  obtained  a 
verdict  for,  it  appearing  that  the  plaintiff  had  not  “ rea- 
sonable and  probable  cause”  for  arresting  the  defendant 
for  the  larger  amount,  it  was  held,  per  Draper,  J.,  that 
if  the  facts  sworn  to  in  the  affidavits  filed  show  the 
arrest  to  have  been  made  without  “ reasonable  and  prob- 
able cause,”  that  is  enough,  without  swearing  to  It  in 
express  terms.  Laderonte  v.  Cullen,  22. 

3.  Semble,  that  one  of  two  defendants,  who  has  been 
arrested  for  more  than  the  sum  recovered,  cannot  oh- 
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tain  his  costs  of  defence  under  the  49  Geo.  III.  ch.  4. 
Glass  v.  Garry  and  Holland,  132. 

Omission  in  the  writ  of  name  of  Clerk  of  the  Crown, 
and  of  L.  S.J — 4.  It  is  no  objection  to  an  arrest  that 
the  copy  of  the  writ  served  does  not  contain  the  name 
of  the  clerk  of  the  Crown,  or  a mark  [L.  S.],  to  shew 
that  the  original  was  issued  by  the  proper  authority, 
and  sealed.  Carrol  y.  Light,  137. 

Second  arrest  for  same  cause — Discontinuance — • 
Costs.] — 5.  The  defendant,  having  been  arrested  in  the 
County  Court  was  discharged  on  account  of  the  insuf- 
ficiency of  the  affidavit  to  hold  to  bail,  but  the  order 
for  his  discharge  was  expressly  without  costs.  The 
plaintiff  then  took  out  a rule  to  discontinue  this  suit 
on  payment  of  costs,  if  any,  and  arrested  the  defendant 
in  the  Queen’s  Bench  for  the  same  cause  of  action. 
Held,  that  the  defendant  must  be  discharged,  first,  be- 
cause, as  the  first  arrest  had  been  set  aside  owing  to  a 
substantial  defect  in  the  plaintiff’s  proceedings,  there 
could  be  no  second  arrest  for  the  same  cause;  and,  sec- 
ondly, because  the  first  suit  had  not  been  effectually 
discontinued,  the  plaintiff  having  taken  no  step  to  tax 
or  pay  the  costs.  Ellis  v.  James,  153. 

6.  An  arrest  will  not  be  set  aside  because  the  direc- 
tion to  take  bail  is  for  less  than  the  sum  sworn  to. 
Campbell  et  al.  v.  Wood  et  al.,  199. 

Foreigners — Affidavit  to  hold  to  bail.] — 7.  Held,  that 
the  affidavits  in  this  case  did  not  sufficiently  shew  the 
plaintiff  and  defendant  to  be  foreigners,  and  therefore 
that  the  arrest  could  not  be  objected  to  on  that  ground. 
Romberg  et  al.  v.  Steenbock  et  al.,  200. 

Service  of  a copy  of  writ.] — 8.  It  is  sufficient  to  serve 
a copy  of  the  writ  immediately  after  an  arrest;  and  if 
the  defendant  refuses  to  take  such  copy,  he  cannot  after- 
wards object  that  it  was  not  served  upon  him.  McNider 
v.  Martin,  205. 

* Arrest  by  creditor  here  of  English  debtor,  who  has 
come  to  this  province  for  a temporary  purpose.] — 9.  The 
plaintiff,  a merchant  living  in  Toronto,  arrested  the  de- 
fendant, who  had  lately  arrived  from  England,  on  a 
bill  accepted  by  him  there.  The  arrest  was  moved 
against,  on  the  ground  that  the  defendant  was  here  for 
a temporary  purpose  only,  and  on  matters  of  business; 
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but  the  plaintiff  gave  reason  for  believing  that  the  de- 
fendant had  absconded  from  England  to  avoid  proceed- 
ings taken  against  him  there  on  this  same  bill,  and  the 
Judge  under  these  circumstances  refused  to  interfere. 
Brett  v.  Smith,  309. 

Misnomer — 12  Vic.  ch.  63,  sec.  24.] — 10.  One  of  several 
defendants,  Stephen  Nathaniel  Campbell,  was  arrested 
on  a writ  of  capias,  in  which  he  was  called  Samuel  N. 
Campbell;  and  on  the  copy  of  such  writ  served  there 
was  no  direction  to  take  bail,  as  required  by  the  statute. 
The  defendant,  being  arrested,  was  taken  to  the  sheriff's 
office,  and  about  an  hour  afterwards  was  served  there 
with  another  copy  of  the  writ,  on  which  was  endorsed 
“ Take  bail  for  £319  11s.  3d.,”  not  saying  that  this  was 
the  sum  sworn  to,  nor  was  this  stated  on  the  original 
either.  The  next  day  the  defendant  was  served  in  gaol 
with  a third  copy,  on  which  was  endorsed  the  same 
direction,  with  the  wrords  “ by  affidavit  ” added.  As  to 
the  misnomer,  the  plaintiff  shewed  that  the  defendant 
had  represented  his  first  name  to  be  Samuel,  but  did  not 
shew  that  he  had  said  this  was  his  only  name,  or  that 
any  inquiries  had  been  made  to  learn  what  his  second 
name  was.  Held,  that  the  arrest  was  bad  on  both 
grounds.  Pegg  v.  Campbell  et  al.,  328. 

Misnomer  of  writ.] — 11.  Semble,  that  the  writ  of 
capias  mentioned  in  12  Vic.  ch.  63,  sec.  24,  may  properly 
be  called  a writ  of  capias  ad  respondendum,  as  it  is  in 
16  Vic.  ch.  175,  sec.  3.  Tyson  v.  McLean,  339. 

49  Geo.  III.  ch.  4. — Arrest  for  larger  sum  than  re- 
covered— What  is  a sufficient  arrest — Reasonable  and 
probable  cause.] — 12.  A bailable  capias  having  issued, 
the  deputy  sheriff  went  to  defendant,  informed  him 
that  he  had  the  writ,  and  asked  him  to  find  bail.  They 
both  then  went  in  search  of  bail,  and  a bail  bond  was 
executed.  Plaintiff  having  recovered  a less  sum  than 
that  sworn  to,  held,  a sufficient  arrest  to  entitle  the 
defendant  to  apply  under  49  Geo.  III.  ch.  4;  but,  held 
also,  that  under  the  circumstances  of  this  case,  it  was 
not  shewn  that  the  plaintiff  had  no  reasonable  and  prob- 
able cause  to  arrest  for  the  sum  sworn  to.  Morse  v. 
Teetzel,  369.  » 

Second  arrest — When  allowable.] — 13.  A second  arrest 
for  the  same  cause  may  be  made  without  leave  where  it 
appears  not  to  be  vexatious,  and  the  first  has  been  set 
aside  for  a very  trivial  irregularity.  Gillespie  et  al.  v. 
Deming,  387. 
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14.  “ Oath  for  £ — ,”  instead  of  “ Bail  for  £ — by  affi- 
davit,” is  sufficient.  Ib. 


ASHBURTON  TREATY. 

Law  of  extradition — Ashburton  Treaty — 3 Wm.  IY. 
ch.  6,  Imp.  stat.  6 & 7 Vic.  ch.  76 — Prov.  stat.  12  Vic. 
ch.  19.] — 1.  Held,  that  the  Ashburton  Treaty  contains 
the  whole  law  of  surrender  as  between  Canada  and  the 
United  States;  the  statute  3 Wm.  IV.  ch.  6,  being  super- 
seded by  the  Ashburton  Treaty  and  the  Imperial  Act  6 
& 7 Vic.  ch.  76,  and  provincial  statute  12  Vic.-ch.  19; 
though  in  relation  to  other  foreign  powers,  with  whom 
no  treaty  or  conventional  arrangement  existed,  the  sta- 
tute 3 Wm.  IV.  ch.  6,ris  still  in  force.  Regina  v.  Tub- 
bee,  98. 

2.  Quaere,  how  far  the  United  States,  Lower  Canada 
or  England,  would  respect  the  statute  3 Wm.  IV.  ch.  6, 
if  a fugitive  surrendered  by  Upper  Canada  to  a foreign 
power  were  taken  through  those  countries.  Ib. 

3.  Held  also,  that  although  the  surrender  must  be 
by  the  executive  government,  yet  a party  committed 
under  a magistrate’s  warrant  may  apply  for  a habeas 
corpus,  and  that  the  Court  or  Judge  may  determine 
w'hether  the  case  be  within  the  treaty.  Ib. 


ASSESSMENT  ROLL. 

See  Qualification. 

The  14  & 15  Vic.  ch.  109,  schedule  A,  16,  which  re- 
quires the  assessor  to  state  in  the  roll  how  much  of  the 
amount  assessed  to  each  person  is  freehold  and  how 
much  household  property,  is  directory  only;  and  the 
emission  to  comply  with  it  is  not  a fatal  objection,  if  it 
be  evident  from  the  gross  sum  assessed  that  the  quali- 
fication is  sufficient.  Regina  ex  rel.  Carroll  v.  Beckwith 
et  al.,  278. 


ASSIGNMENT  OF  JUDGMENT. 
See  Set  off,  1,  3. 
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ATTACHMENT. 

See  Arbitration  and  Award,  17,  19,  22. — Costs,  3. — 
Sheriff,  2. 

1.  An  attachment  against  a member  of  Parliament 
is  illegal,  and  may  be  set  aside  though  no  proceedings 
have  been  taken  upon  it.  Regina  v.  Gamble  and  Boul- 
ton, 222. 

Division  Court — Interpleader — Proceedings  after  in- 
terpleader summons.]1 — 2.  A.  had  claimed  certain  steers 
seized  under  an  attachment  from  the  Division 
Court  against  one  F.  The  bailiff  who  seized  ob- 
tained a summons  to  determine.  such  claim, 

which  was  heard  on  the  24th  of  June,  1853; 
and  on  the  , 8th  of  July,  1853,  an  order  was 
made  by  the  Judge  of  the  Division  Court,  deciding 
against  A.’s  claim.  A.  then  brought  trespass  against 
the  bailiff.  Held,  that  the  regularity  of  the  proceed- 
ings on  the  interpleader  summons  could  not  be  inquired 
into,  and  that  all  proceedings  in  this  action  since  the 
issuing  of  such  summons  must  be  stayed.  Kenneth 
Finlayson  v.  Felton  Howard,  224. 


ATTORNEY. 

See  Affidavit  to  Hold  to  Bail,  15. — Cognovit,  2. — Costs, 
7.— Set  off,  2,  3. 

1.  A.  being  indebted  for  certain  costs  to  an  attorney 
who  was  indebted  to  him  for  rent,  offered  to  set  off  the 
rent  against  the  costs,  which  offer  the  attorney  accepted. 
A.  afterwards  brought  an  action  in  the  Division  Court 
to  recover  the  rent,  in  which  he  was  defeated,  and  he 
then  obtained  a rule  calling  on  the  attorney  to  shew 
cause  why  he  should  not  pay  over  the  net  amount. 
Held,  per  McLean,  J.,  that  under  the  above  circum- 
stances the  rule  must  be  discharged,  with  costs.  Re 
Elliott  v.  Baines,  one,  etc.,  64. 

2.  A plaintiff’s  attorney,  acting  as  the  plaintiff’s  agent, 
and  arresting  a defendant  on  his  own  affidavit,  on  a ver- 
dict being  rendered  against  him  for  a malicious  arrest, 
cannot  deduct  the  amount  of  the  verdict  against  him- 
self from  the  amount  received  by  him  for  the  plaintiff. 
In  re  Boulton,  one,  etc.,  in  the  suit  of  Renaud  v. 
Brown,  68. 
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3.  An  attorney  having  used  the  name  of  a person  as 
plaintiff  without  his  authority,  and  proceedings  having 
been  stayed  by  the  Court  until  the  attorney  filed  his 
warrant  to  prosecute,  which  he  did  not  do:  Held,  per 
Draper,  J.,  that  the  defendant  was  entitled  to  a rule 
directing  the  attorney  to  pay  the  defendant’s  costs  of 
defence,  and  the  costs  of  staying  proceedings.  Smith 
v.  Turnbull,  88. 

Overcharge — Application  to  refund.] — 4.  An  attorney 
received  from  his  client  a promissory  note  for  £50  15s., 
the  costs  in  three  suits.  The  client  being  sued  for  this 
note  in  the  name  of  one  W.,  who  for  all  that  appeared 
was  a nominal  plaintiff,  paid  £29  on  account,  and  gave  a 
confession  for  the  balance.  The  bills  were  afterwards 
reduced  on  taxation  to  £24  11s.  6d.,  and  the  Court  there- 
upon ordered  the  attorney  to  refund  to  the  client  the 

amount  overpaid  by  him.  In  re , one,  etc.,  on  the 

complaint  of  Amos  Colborn,  208. 


BAIL. 

See  Affidavit  to  Hold  to  Bail. — Arrest. — Ca.  Sa.,  3 — 
Gaol  Limits. — Non  Pros,  2. 


BANKRUPT. 

See  Insolvent. 


BIGAMY. 

See  Ashburton  Treaty. 

In  a case  of  bigamy,  the  evidence  of  the  first  wife  is 
not  admissible,  nor  is  that  of  the  second  wife  until  the 
first  marriage  is  proved.  Regina  v.  Tubbee,  98. 


BILLS  OF  EXCHANGE  AND  PROMISSORY  NOTES. 

See  Affidavit  to  Hold  to  Bail,  1,  4,  5,  8,  9,  10,  11,  14,  16, 
17. — Demurrer. — False  Plea. 
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BOND. 

See  Judgment,  3. 


BY-LAW. 

See  Municipal  Elections,  9. 


CAPIAS. 


See  Arrest,  4,  11. 

1.  Quaere,  whether  it  is  sufficient,  under  the  first  rule 
of  H.  T.,  13  Vic.,  to  state  in  the  margin  of  a writ  the 
county  where  it  was  issued.  The  matters  directed  to  be 
indorsed  on  a writ  of  capias  by  12  Vic.  ch.  63,  sched. 
3,  may  be  at  the  foot  of  the  copy  served;  and  quaere — 
whether  it  would  be  any  objection  if  they  were  written 
at  the  foot  of  the  original,  instead  of  being  indorsed. 
Chamberlain  et  al.  v.  Wood  et  al.,  195. 

2.  The  absence  of  the  Chief  Justice  from  the  province 
does  not  make  it  improper  to  teste  writs  in  his  name. 
Brett  v.  Smith,  309. 


CA.  SA. 

See  Affidavit  to  Hold  to  Bail. — Arrest. — Judgment,  4. 

— Prisoner. 

1.  Motion  on  the  2nd  of  September  to  set  aside  a Ca. 
Sa.  on  which  a party  was  arrested  on  the  6th  of  August, 
held,  not  too  late.  Keefer  v.  Hawley,  1. 

2.  Where  a writ  of  Ca.  Sa.  in  debt  has  been  issued  in 
a judgment  in  assumpsit,  and  the  said  writ  has  not  been 
endorsed  as  required  by  the  rule  of  Court,  it  may  be 
amended  by  making  it  correspond  with  the  judgment, 
and  by  making  the  necessary  endorsement  thereon,  on 
payment  of  the  costs  of  the  application  to  set  aside  the 
writ.  Ib. 

Sheriff — Poundage.] — 3.  Where  a Ca.  Sa.  was  delivered 
to  the  sheriff  with  instructions  to  return  it  “ non  est 
inventus  ” at  the  expiration  of  four  days,  and  the  bail 
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in  the  meantime  surrendered  the  defendant  into  his  cus- 
tody : Held,  that  he  was  entitled  to  poundage.  Gillespie 
et  al.  y.  Nickerson,  305. 

4.  When  a judgment  is  against  two  defendants,  a Ca. 
Sa.  upon  it  must  include  both,  or  shew  some  reason  for 
the  omission.  Turner  y.  Williams  and  Cotton,  360. 


CERTIFICATE  FOR  COSTS. 
See  Costs,  4,  9. 


CERTIORARI. 

See  Conviction. — Division  Court. 

Certiorari  granted  to  remove  cause  from  a County 
Court,  defendant  having  been  arrested.  Winaker  v. 
Pringle,  357. 


CHAMBERS  (PRACTICE  IN). 

See  Judge  in  Chambers. — Papers  Filed. — Summons, 
2,  3. 

1.  Where  the  original  affidavit  to  hold  to  bail  was 
transmitted  by  the  deputy  clerk  of  the  Crown  to  the 
clerk  in  Chambers,  at  the  request  of  the  defendant’s 
attorney,  without  a judge’s  order:  Held,  that  such 
original  might  be  acted  upon  in  moving  to  set  aside  an 
arrest,  instead  of  filing  a verified  copy.  Chamberlain 
et  al.  v.  Wood,  195. 

2.  A Judge  in  Chambers  has  a discretionary  power 
as  to  the  material  on  which  a summons  may  be  issued, 
and  he  is  not  bound  to  be  as  particular  in  this  respect 
as  the  Court  would  be.  Ib. 


CHILDREN  (CUSTODY  OF). 
See  Habeas  Corpus. 
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COGNOVIT. 

See  Affidavit. — Appearance. — Executors. 

Cognovit  signed  by  one  partner  for  the  firm.] — 1.  One 
partner  cannot  sign  a cognovit  for  the  firm,  without 
special  authority;  a judgment  entered  on  such  cognovit 
was  therefore  set  aside.  Huff  v.  Cameron  et  al.,  254. 

Attorney  not  present  at  execution.] — 2.  The  defendant, 
besides  the  sum  due  to  the  plaintiff  in  this  suit,  was  in- 
debted to  M.  & Co.,  a firm  in  which  the  plaintiff  was  a 
partner.  M.  procured  from  the  plaintiff’s  attorney  a 
cognovit,  styled  in  this  suit,  on  which  the  attorney’s 
name  was  endorsed,  and  taking  it  to  defendant,  with 
the  plaintiff,  got  him  to  execute  it  for  the  amount  of 
both  debts,  M‘.  being  the  witness.  Held,  that  such  cog- 
novit was  not  taken  “ through  the  intervention  of  a 
practising  attorney  ” within  the  meaning  of  the  rule 
of  Court;  and  it  was  therefore  set  aside.  McLeod  v. 
Mead,  285. 

3.  In  a cognovit  (containing  the  usual  undertaking 
not  to  bring  error  or  file  any  bill  in  equity)  damages  were 
confessed  at  £500,  and  the  declaration  on  the  roll  laid 
them  at  that  sum;  the  entry  of  judgment  confessed 
damages  to  £1,000,  “ as  by  the  declaration  is  above 
alleged”;  and  the  conclusion  was,  that  the  plaintiffs 
do  recover  £500.  Held*  no  irregularity,  the  judgment 
being  supported  by  the  confession.  Folger  et  al.  v.  Mc- 
Callum,  352. 


COLLECTOR’S  ROLL. 
See  Municipal  Elections,  8,  10. 


COMMISSION  TO  EXAMINE  WITNESSES. 

Where  a commission  to  examine  a witness  in  a for- 
eign country  has  been  executed  and  returned,  and  re- 
mains unopened,  and  it  is  supposed  that  there  is  no 
proper  affidavit  of  the  execution  attached,  as  required 
by  the  statute  2 Geo.  IV.  ch.  1,  sec.  18,  the  Court  will 
grant  an  order  to  have  it  returned  to  the  commission- 
ers, and  to  authorize  them  to  open  it  and  attach  the 
proper  affidavit  of  execution  thereto,  and  to  return  it 
again  as  directed  by  the  Act.  Doe  Hav  v.  Hunt,  44. 
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COMMISSIONER  FOR  TAKING  AFFIDAVITS. 
See  Affidavit  to  Hold  to  Bail,  15. — Jurat,  3. 


COMPUTATION. 

The  master,  for  the  purpose  of  ascertaining  what  sum 
of  money,  if  any,  remained  due  upon  a judgment  against 
the  defendants,  calculated  the  judgment  and  interest 
from  the  time  of  its  entry,  on  the  26th  of  June,  1841; 
and  thus,  with  the  sums  due  for  the  execution  issued, 
made  the  plaintiff’s  claim  amount  to  £185  12s.  3d. — to 
this  he  added  the  sheriff’s  fees,  and  interest  thereon, 
£25  11s.  4d.,  making  the  total  amount  chargeable  against 
the  defendants  £211  3s.  Td.  He  then  gave  the  defend- 
ants credit  for  various  sums  paid  on  account,  and  sums 
levied  by  the  sheriff  on  different  writs,  calculating  in- 
terest on  each  sum  from  the  date  of  its  payment  or  being 
got  by  the  sheriff,  amounting  in  the  whole  to  £250  16s. 
3d.;  so  that,  by  this  mode  of  computation,  the  plaintiff 
appeared  to  have  been  overpaid  the  sum  of  £39  12s.  8d. : 
Held,  per  Draper,  J.,  that  the  sheriff’s  fees,  poundage, 
etc.,  should  have  been  deducted  from  the  gross  amount 
made  by  him  on  each  writ,  and  the  balance  only  be 
brought  to  account  between  the  plaintiff  and  defend- 
ant; that  the  course  taken  by  the  master  was  not  the 
correct  one;  that  where  the  sheriff  receives  a writ,  en- 
dorsed to  levy  a named  sum  as  that  recovered,  and  in- 
terest from  the  time  of  entering  the  judgment,  he  must 
make  the  money  generally,  and  pay  over  what  he  makes 
— fees  and  expenses  deducted — on  the  writ  generally: 
if  insufficient  to  satisfy  the  execution,  he  returns  nulla 
bona  as  to  the  residue,  and  the  plaintiff  is  then  entitled 
to  a new  execution;  that  on  endorsing  the  new  execu- 
tion, he  is  entitled  to  consider  the  interest  up  to  the 
date  of  the  levy  as  paid,  and  the  principal  as  reduced 
by  the  balance  of  what  he  has  received  from  the  sheriff ; 
and  having  so  reduced  the  principal,  to  endorse  his  sub- 
sequent writ  for  such  reduced  principal,  and  interest 
thereon  from  the  time  of  the  former  levy  and  payment. 
Cummings  v.  Usher  et  al.,  15. 


COMPUTATION  OF  TIME. 
Pee  Ejectment.  5. 
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CONTESTED  ELECTIONS. 
See  Municipal  Elections. 


CONTRACTOR. 
See  Municipal  Elections,  2,  4. 


CONTRADICTORY  AFFIDAVITS. 
See  Service,  3. — Taxation  of  Costs. 


CONFESSION  OF  JUDGMENT. 
See  Cognovit. 


CONSIDERATION. 
See  Judgment,  2. 


CONVICTION. 

Semble,  that  in  a notice  under  13  Geo.  II.  ch.  18,  of 
application  to  remove  a conviction,  the  grounds  of  ob- 
jection to  such  conviction  need  not  be  stated.  In  re 
Taylor  v.  Davy,  346. 


COSTS. 

See  Arbitration,  4,  7,  15,  19,  26. — Arrest,  1,  3,  5,  12. — 
Attorney. — Ejectment,  1,  2. — Judgment  as  in  Case 
of  Nonsuit,  5,  9,  13. — New  Trial. — Security  for 
Costs. 

1.  Where  a defendant,  having  been  arrested  for  a 
greater  sum  than  the  plaintiff  at  the  trial  obtains  a ver- 
dict for,  makes  an  application  under  the  statute  of  Up- 
per Canada,  49  Geo.  III.  ch.  4,  calling  on  the  plaintiff 
to  shew  cause  why  he  should  not  be  prohibited  from 
taxing  any  costs,  and  why  the  defendant’s  costs  should 
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not  be  set  off  and  deducted  from  the  plaintiff’s  verdict, 
or  why  the  plaintiff  should  not  be  restrained  from  taking 
out  execution  for  any  sum  beyond  the  amount  of  his 
verdict,  less  the  defendant’s  costs,  or  why  the  defend- 
ant’s costs  should  not  be  deducted  from  the  sum  re- 
covered, or  to  be  recovered,  in  this  action : 
Held,  per  Draper,  J. — 1st.  That  the  plaintiff  can- 
not object  to  the  notes  of  the  learned  Judge 
who  tried  the  cause  being  referred  to  for  the  pur- 
pose of  this  application;  and  2ndly,  That  no  ground 
appearing  on  which  the  plaintiff  could  “ reasonably  or 
probably  ” have  relied  for  arresting  the  defendant  for 
the  greater  sum,  the  rule  must  be  made  absolute^  that 
the  defendant  is  entitled  to  the  costs  of  the  defence,  and 
the  costs  of  the  application  to  be  taxed,  etc.  Higson 
v.  Phelan,  24. 

2.  Semble,  That  the  words  in  the  Act,  “the  sum 
recovered  in  any  such  action,”  are  not  necessarily  to 
be  construed  the  sum  for  which  the  verdict  was  render- 
ed, in  order  to  prevent  the  plaintiff  from  taxing  any 
costs,  when  the  defendant  is  allowed  the  costs  of  his 
defence.  Ib. 

3.  A plaintiff  having  taken  out  a rule  for  the  payment 
of  costs,  etc.,  erroneously  entitied,  and  having  given  the 
defendant’s  attorney  notice  of  a waiver  of  the  rule,  and 
proceedings  under  this  rule  having  been  stayed  by  a 
J udge’s  order  until  the  fourth  day  of  next  term,  the 
plaintiff  after  that  day  issued  the  rule  properly  entitled, 
and  having  obtained  an  order  for  an  attachment,  made 
an  arrangement  with  the  defendant’s  attorney  to  allow 
certain  costs  to  be  set  off  against  the  costs  for  the  non- 
payment of  which  the  attachment  was  ordered, 
and  that  the  attachment  should  only  be  pro- 
ceeded with  for  the  balance.  The  defendants,  on  the 
21st  of  November,  obtained  a rule  to  set  aside  the  Tule, 
or  the  attachment  thereon  issued,  on  the  ground  that 
the  plaintiff’s  attorney  had  issued  the  rule  properly  en- 
titled without  authority,  and  during  the  time  the  pro- 
ceedings were  stayed  by  the  Judge’s  order.  Against 
this  rule  it  was  shewn  that  on  the  18th  of  November  the 
plaintiff’s  attorney  served  a notice  on  the  defendants’ 
attorney,  abandoning  the  second  rule  and  the  attach- 
ment issued  thereon.  Held,  per  Draper,  J.,  that  the 
Judge’s  order  only  stayed  proceedings  upon  the  rule 
erroneously  entitled,  not  in  the  cause;  and  that  the 
arrangement  made  by  the  defendants’  attorney  with 
the  plaintiff’s  attorney  as  to  setting  off  costs  after  the 
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attachment  had  been  ordered,  precluded  the  defendant 
from  going  back  to  object  to  proceedings  antecedent  to 
the  granting  of  the  attachment;  and  as,  in  addition  to 
this,  notice  of  abandonment  of  the  attachment  had  been 
served  before  the  defendants’  attorney  took  out  this 
rule,  that  under  the  circumstances  such  rule  should  be 
discharged  with  costs.  Den.  Murphy  v.  McGuire  et 
al.,  33. 

Slander— 21  Jac.  I.  ch.  16,  16  Vic.  ch.  175.]— 4.  The 
certificate  under  the  16  Vic.  ch.  175,  sec.  26,  does  not 
necessarily  entitle  the  plaintiff  to  full  costs,  but  only 
to  such  costs  as  might  otherwise  have  been  recovered; 
and  this  statute  does  not  interfere  with  the  21  Jac.  I. 
ch.  16.  Where,  therefore,  in  action  of  slander  (no 
special  damage  being  laid)  the  verdict  was  for  Is.  dam- 
ages, and  the  Judge  certified,  under  16  Vic.,  that  the 
grievance  was  wilful  and  malicious,  the  plaintiff  was  re- 
strained by  the  21  Jac.  from  obtaining  inore  costs  than 
damages.  Pedder  v.  Moore,  117. 

Interpleader — Apportionment  of  costs.] — 5.  Where 
on  an  interpleader  issue,  the  claimant  established  his 
right  to  all  except  a small  portion  of  the  goods — Held, 
that  he  was  entitled  to  the  costs  of  the  interpleader 
rule,  and  of  the  feigned  issue  and  trial,  from  which  the 
defendant  might  deduct  such  costs  as  he  had  incurred' 
in  proving  his  claim  to  those  goods  which  were  found 
to  belong  to  him.  Dempsey  v.  Caspar,  134. 

13  & 14  Vic.  ch.  53,  sec.  78 — Setting  off  costs.] — 6. 
The  plaintiff  obtained  a verdict  within  the  jurisdiction 
of  the  Division  Court,  and  he  was  allowed  by  the  master 
to  enter  judgment  for  Division  Court  costs,  in  addition 
to  his  verdict.  Held,  that  the  defendant  was  entitled 
to  set  off  the  excess  of  his  costs  incurred  over  Division 
Court  costs  against  the  plaintiff’s  costs,  and  an  order 
was  made  to  amend  the  judgment  roll  accordingly,  but 
the  learned  Judge  refused  to  order  an  amendment  of  the 
roll/  so  as  to  allow  this  excess  to  be  set  off  against  the 
verdict.  Cameron  v.  Campbell,  170. 

Costs  as  between  attorney  and  client.] — 7.  The  de- 
fendant’s costs  not  having  been  taxed  with  sufficient 
liberality  as  between  attorney  and  client,  a revision  was 
also  ordered  on  that  ground.  Ib. 

Costs  in  the  cause.] — 8.  Costs  of  applying  to  rescind 
a Judge’s  order  to  allow  County  Court  costs  were  held 
not  to  be  costs  in  the  cause.  Ib. 
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Trespass — Delay  in  granting  certificate — 16  Vic.  ch. 
175,  sec.  26 — 22  & 23  Car.  II.  ch.  9 — 8 & 9 Wm.  III.  ch. 
11,  sec.  4.] — 9.  In  trespass  the  verdict  was  for  45s.,  and 
a certificate  was  applied  for  at  the  trial.  The  Judge 
took  time  to  consider,  and  before  judgment  entered, 
but  after  the  first  four  days  of  next  term,  certified  that 
the  trespass  was  wilful  and  malicious,  and  that  it  was 
a proper  case  to  be  tried  in  the  Superior  Court.  Held, 
that  the  delay  in  granting  the  certificate  was  no  objec- 
tion; and  that  the  plaintiff  was  entitled  to  full  costs. 
Wise  v.  Hewson  et  al.,  232. 

Costs  in  cause  referred  to  arbitration — Ordec  made 
under  9th  rule  of  E.  T.  11  Geo.  IV.] — 10.  A cause  having 
been  referred  to  arbitration  by  order  at  Nisi  Prius,  and 
a sum  awarded  within  the  County  Court  jurisdiction, 
the  Court,  on  affidavit  granted  an  order  for  full  costs, 
under  the  9th  rule  of  E.  T.  11  Geo.  IV.  Morse  v.  Teet- 
zel,  375. 


COUNCILLOR  (TOWNSHIP). 
See  Municipal  Elections. 


COUNTY  COURT. 
See  Certiorari,  1. 


COVENANT. 
See  Rent  Charge,  1,  2. 


CROWN  OFFICE. 

See  Papers  Filed. — Service,  1. — Sheriff,  2. — Venue,  1. 


DAMAGES. 

See  Arbitration,  18,  19,  20,  21.— Judgment,  3. 

VOL.  I.  PRACTICE — 27 
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DATES. 

Statement  of,  in  figures.] — See  u Affidavit  to  hold  to 
bail,”  1. — See  “ Indorsement,”  1. 


DEATH 

Of  lessor  of  plaintiff  before  verdict.] — See  “ Eject- 
ment,” 3. 


DEBTOR. 

See  Gaol  Limits. — Jurat,  2. 


DECLARATION. 

See  Amendment,  2. — Demurrer. — Nisi  Prius  Record. — 
Venue. 

Under  12  Vic.  ch.  63,  sec.  24,  a plaintiff  is  bound  to 
declare  against  a defendant  in  custody  before  the  end 
of  the  term  next  after  the  arrest;  and  the  mere  filing 
a declaration  is  not  sufficient,  it  must  also  be  served 
within  the  time.  Tyson  v.  McLean,  339. 


DELAY. 

See  Appearance. — Arbitration  and  Award,  8,  10. — Ca. 
Sa.,  1. — Costs,  9. — Fi.  Fa. — Interpleader,  1. — Judg- 
ment, 4. — Laches. — Security  for  Costs,  2. 


DEMAND  OF  PLEA. 
See  Amendment. 


DEMURRER. 

See  Venue,  2. 

Action  on  promissory  note — Frivolous  demurrer.] 
Declaration  on  a promissory  note  averred  that  it  was 
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made  payable  to  two  of  the  defendants,  stating  tlieir 
names,  under  the  name,  style  and  hrm  of  Messrs.  B.  & 
Co.,  and  that  these  two  defendants,  naming  them,  en- 
dorsed to  the  plaintiffs.  Demurrer,  because  the  indorse- 
ment should  have  been  stated  to  have  been  by  the  firm. 
Held,  a frivolous  demurrer.  Parker  v.  Clark  et  al.,  133. 


DISCLAIMER. 

See  Ejectment,  1. — Municipal  Elections,  16. 


DISCONTINUANCE. 
See  Arrest,  5. 


DISCREPANCY. 

See  Gaol  Limits,  2. — Nisi  Prius  Record. 


DIVISION  COURT. 

See  Attachment,  2. — Costs,  6. 

Certiorari — Ground  of  removal — 13  & 14  Vic.  ch.  53, 
sec.  85 — Entitling  of  affidavits.] — Affidavits  under  13 
& 14  Vic.  ch.  53,  sec.  85,  to  remove  a cause  from  the 
Division  Court,  must  be  entitled  in  the  Court  in  which 
the  motion  is  made,  not  in  the  Division  Court.  Held, 
that  in  this  case  no  sufficient  ground  for  a removal  was 
shewn.  Smith  et  al.  v.  Nicholls,  355. 


DOWER. 

1.  In  action  of  dower,  since  the  13  & 14  Vic.  ch.  58, 
the  Nisi  Prius  record  may  be  made  up  in  the  same  form 
as  in  personal  actions.  Williams  v.  Bider,  41. 

2.  Security  for  costs  may  be  obtained  in  an  action  of 
dower.  Nolan  v.  Reid,  264. 

What  pl^as  allowed  together.! — 3.  In  dower  the  ten- 
ant may  plead  to  the  whole  declaration  ne  unques  ac- 
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couple  and  ne  unques  seisie  que  dower,  or  non  tenure; 
or  he  may  plead  the  latter  to  part,  and  the  two  former 
to  the  residue;  but  non  tenure  to  the  whole  cannot 
be  pleaded  with  other  pleas  in  bar.  Nolan  v.  Reid,  266. 

4.  Particulars  of  the  premises  cannot  be  obtained 
by  the  tenant  in  an  action  of  dower.  Nolan  v.  Cherry, 
277. 


EJECTMENT. 

See  Judgment,  1. — Judgment  as  in  Case  of  Nonsuit,  5. 

— Service,  2. 

i 

14  & 15  Vic.  ch*.  114 — Disclaimer  under  15th  section.] — 
1.  After  receiving  a summons  in  ejectment,  and  be- 
fore the  return  day,  the  defendant  served  the  plaintiff’s 
attorney  with  a notice  disclaiming  any  possession  or 
claim  to  possession  of  the  premises,  and  that  he  would 
resist  any  charge  for  costs.  The  plaintiff,  notwithstand- 
ing, proceeded  to  judgment,  and  issued  a writ  of  posses- 
sion and  fi.  fa.  for  costs,  under  which  the  defendant’s 
goods  were  seized.  It  appeared,  however,  that  the  de- 
fendant had  notice  of  the  action  before  it  was  brought, 
and  was  in  actual  possession  when  the  writ  was  exe- 
cuted, and  that  he  refused  at  first  to  give  up  possession 
to  the  sheriff’s  officer.  Held,  that  the  plaintiff  was  jus- 
tified, under  the  facts  shewn,  in  bringing  the  suit,  and 
that  he  was  entitled,  therefore,  to  recover  costs  up  to 
the  notice  of  disclaimer;  that  the  notice  given  was 
sufficient,  under  14  & 15  Vic.  ch.  114,  though  it  was  not 
expressly  stated  in  it  that  the  plaintiff  might  enter  on 
the  premises — and  that  the  plaintiff  should  thereupon 
have  rendered  a statement  of  his  costs  before  taking 
any  further  proceedings;  but,  as  the  defendant  by  his 
notice  denied  any  liability  for  costs,  and  such  proceed- 
ings would  have  been  necessary  to  enforce  payment, 
the  learned  Judge  declined  to  set  these  proceedings 
aside,  but  ordered  that  satisfaction  should  be  entered 
on  payment  of  the  costs  to  which  the  plaintiff  was  en- 
titled. Howden  v.  McIntyre,  110. 

Second  suit  stayed  until  the  costs  of  first  paid.] — 2. 
Where  in  an  ejectment  under  the  old  practice  the  lessor 
of  the  plaintiff  never  signed  the  consent  rule  tendered 
by  the  defendant,  conceiving  that  it  was  defective,  but 
abandoned  that  action  and  brought  a second — Held, 
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that  the  second  suit  must  be  stayed  until  payment  of 
costs  in  the  first.  Ferrier  v.  Moodie,  151. 

Death  of  lessor  of  plaintiff  before  verdict.] — 3.  Held, 
under  the  old  form  of  ejectment,  that  the  death  of  the 
lessor  of  the  plaintiff  after  action  and  before  verdict 
would  not  prevent  the  sheriff  from  executing  the  writ 
of  possession  as  directed,  or  render  a new  action  neces- 
sary. Doe  dem.  Hay  v.  Hunt,  202. 

14  & 15  Vic.  ch.  114 — Where  papers  must  be  filed.] — 
4.  In  ejectment  it  is  not  necessary  that  the  action 
should  be  brought,  or  papers  filed,  in  the  county  where 
the  premises  are  situate  and  the  venue  laid.  Pass- 
more  v.  Smith,  318. 

14  & 15  Yic.  ch.  11.4 — Time  for  entering  appear- 
ance.]— 5.  The  writ  of  summons  under  the  Ejectment 
Act  requires  the  defendant  to  appear  “within  sixteen 
days  after  the  service  hereof.”  A summons  was  served 
on  the  12th,  and  judgment  signed  on  the  28th.  Held, 
too  soon.  Scott  v.  Dickson,  366. 


ELECTIONS. 
See  Municipal  Elections. 

i 


ENTITLING. 

Of  affidavit.] — See  “ Variance,”  2. 

Of  rule.] — See  “ Arbitration  and  Award,”  23. 

Of  affidavit  for  rule  Nisi  for  mandamus.} — See  “ Man- 
damus.” 

Of  Summons.] — See  “ Summons,”  2. 


ESTOPPEL. 


See  Judgment  as  in  Case  of  Nonsuit,  3,  6. 
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EVIDENCE. 

See  Arbitration,  14. — Bigamy. — Judge  in  Chambers,  1. 

The  affidavit  of  the  relator  in  support  of  objections 
to  an  election  may  be  sufficient  to  obtain  the  writ,  but 
he  is  incompetent  as  a witness  under  16  Vic.,  ch.  19, 
sec.  1,  and,  therefore,  to  establish  the  case  at  the  trial, 
some  other  evidence  is  required*  Regina  ex  rel.  Car- 
roll  v.  Beckwith  et  al.,  278. 


EXTRADITION. 
See  Ashburton  Treaty. 


EXECUTION. 

See  Fi.  Fa. — Insolvent. — Rent  Charge,  3. — Sheriff. 

Second  writ  issued  for  the  whole  after  return  day 
of  the  first  writ,  on  which  part  had  been  made.] — A 
writ  of  Fi.  Fa.  having  been  issued,  the  plaintiff,  after 
the  return  day,  but  before  the  return,  took  out  a second 
writ  for  the  full  amount,  directed  to  another  sheriff. 
The  first  writ  was  afterwards  returned,  £10  levied,  and 
goods  on  hand  for  the  residue;  and  a ven.  ex.  issued 
upon  it.  Held,  that  the  plaintiff  should  have  procured 
a return  of  the  first  before  issuing  the  second  writ,  and 
should  have  issued  it  only  for  the  residue;  and  that 
the  fact  of  the  endorsement  on  the  second  writ  having 
been  lessened,  could  not  cure  the  irregularity.  McMur- 
rich  v.  Thompson,  258. 


EXECUTORS. 

Maxwell,  the  testator,  died  in  November,  1847,  in- 
debted to  the  plaintiff  in  £35,  having  appointed  the  de- 
fendant his  executrix.  The  account  was  continued  af- 
ter his  death,  and  was  afterwards  rendered  to  the  de- 
fendant and  headed  as  against  Widow  Maxwell,  and 
further  advances  were  made  to  her  from  time  to  time, 
and  payments  made  by  her  on  account,  down  to  Au- 
gust, 1849;  the  payments  amounting  to  far  more  than 
the  debt  due  from  the  testator.  In  December,  1849,  a 
confession  of  judgment  was  obtained  from  the  defen- 
dant, as  executrix  of  the  testator.  On  a rule  nisi  to  set 
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aside  the  judgment  entered  on  the  confession — Held  by 
McLean,  J.,  that  the  plaintiff,  having  transferred  his 
claim  against  the  estate  to  the  individual  account  with 
the  defendant,  and  with  her  assent,  and  having  since 
received  more  than  sufficient  to  cover  the  debt  of  the 
estate,  he  could  not  sever  the  two  accounts  and  fall 
back  upon  the  estate  for  the  amount  due  at  the  tes- 
tator’s death,  and  that  the  rule  to  set  aside  the  judg- 
ment must  be  made  absolute,  without  costs.  Beatty  v. 
Maxwell,  Executrix,  85. 


FALSE  PLEA. 

False  plea — Agreement  by  bank  to  renew  a note.] — 
1.  Action  on  a promissory  note — Plea,  that  it  was  mutu- 
ally agreed,  when  the  note  was  delivered  to  the  plain- 
tiffs, that  when  it  became  due  they  would  renew  it  for 
one-half  the  amount,  and  give  three  months  further 
time  for  payment  of  the  other  half;  but  that,  contrary 
to  agreement,  they  claimed  the  whole  instead  of  half, 
which  the  defendants  were  ready  to  pay.  On  affidavit 
of  its  falsity,  this  plea  was  ordered  to  be  struck  out  ; 
and  semble,  that  such  agreement  could  be  no  defence. 
The  Bank  of  Upper  Canada  v.  Jones  et  al.,  185. 

Plea  set  aside  as  false.] — 2.  To  an  action  on  a bond 
the  defendant  put  in  a plea  (the  only  one),  which  was 
clearly  no  defence,  and  on  which  no  material  issue  could 
be  taken;  but  by  demurring,  the  plaintiff  would  be 
thrown  over  an  assize.  On  an  affidavit  that  the  plain- 
tiff believed  the  plea  to  be  vexatious  and  false,  it  was 
ordered  to  be  set  aside,  and  defendant  was  allowed  to 
plead  issuably  on  terms.  Bears  v.  Neville,  361. 


FI.  FA. 

See  Execution.— Judgment,  2.— Rent  Charge— Sheriff. 

A pluries  writ  of  fi.  fa.  issued  by  the  D.  C.  C.  of  an 
outer  county,  in  which  the  papers  of  the  cause  had  been 
filed,  judgment  having  been  entered  in  the  office  at  To- 
ronto : Held,  regular.  Held  also,  that  if  such  writ  were 
irregular,  a levy  having  been  made  under  it  on  the  20th 
of  December,  this  application  on  the  10th  of  February 
would  be  too  late.  Held  also,  that  the  fact  of  the  D. 
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C.  C.  not  having  transmitted  the  original  fi.  fa.  to  To- 
ronto, could  not  prejudice  the  plaintiff.  Gore  Bank 
v.  Gunn,  323. 


FIGURES. 

Use  of,  in  affidavit.] — See  “ Affidavit  to  Hold  to  Bail,”  1. 


FILING  PAPERS. 
See  Papers  Filed. 


FINALITY. 

See  Arbitration,  16,  18. 


FOREIGNERS. 
See  Alien. — Arrest,  7. 


FRIVOLOUS  DEMURRER. 
See  Demurrer. — Venue,  2. 


GAOL  LIMITS. 

1.  A debtor  confined  upon  mesne  process  is  entitled 
to  give  bail  to  the  limits.  Clegg  v.  McNab,  150. 

Discrepancy  between  notice  and  recognizance.] — 2. 
Where  the  notice  given  to  the  plaintiff  was  that  special 
bail  had  been  put  in,  and  the  recognizance  produced 
was  only  for  defendant’s  remaining  on  the  limits,  the 
application  for  allowance  was  refused  with  costs.  Ib. 


GREAT  WESTERN  RAILWAY  COMPANY. 
See  Arbitration  and  Award,  5,  21,  27. 
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HABEAS  CORPUS. 

See  Ashburton  Treaty,  3. 

On  writ  of  habeas  corpus  to  bring  up  the  body  of  an 
illegitimate  child,  issued  at  the  instance  of  the  mother 
against  the  putative  father,  a Judge  will  not  interfere, 
where  it  is  shewn  that  the  father  obtained  the  child  by 
agreement  with,  and  by  the  assest  of,  the  mother,  and 
not  by  force  or  fruad.  In  re  The  Queen  v.  Armstrong,  6. 


INCORPORATED  VILLAGE. 
See  Municipal  Elections,  15. 


INFANT. 

See  Habeas  Corpus. 


INDORSEMENT. 

See  Arrest,  6,  14. — Capias,  1. — Cognovit,  2. — Execution. 

—Writ,  2. 

1.  The  date  of  the  indorsement  on  a capias,  given  in 
12  Vic.  ch.  63,  sched.  3,  means  the  date  of  the  Judge’s 
order,  not  of  the  affidavit.  Where  the  arrest  is  on 
affidavit,  no  date  need  be  indorsed.  Romberg  et  al.  v. 
Steenbock  et  al.,  200. 

2.  The  omission  to  indorse  upon  the  writ  the  day  of 
execution  thereof,  as  directed  by  the  rule  of  Court,  is 
no  ground  for  setting  aside  an  arrest.  Quaere,  whether 
such  indorsement  should  be  by  the  bailiff  who  makes 
the  service,  as  he  is  not  the  person  who  has  the  execu- 
tion and  return  of  the  writ.  McNider  v.  Martin,  205. 


INITIALS. 

See  Affidavit. 


INSOLVENT. 

Execution — 8 Vic.  ch.  48,  sec.  28.] — In  order  to  sup- 
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port  an  application  by  an  insolvent  to  set  aside  an  ex- 
ecution against  him,  it  must  be  shewn  that  a levy  has 
been  made  upon  some  property  of  his  not  vested  in  the 
official  assignee,  who  would  otherwise  be  the  proper 
party  to  apply.  Mullens  v.  Burke,  271. 


INTERLOCUTORY  JUDGMENT. 

See  Arbitration,  9. — Service,  3. 

Time  to  plead — Interlocutory  judgment  signed  too 
soon.] — A declaration  was  served  on  the  16th  of  Sep- 
tember, and  a summons  to  set  aside  the  service  of  it 
was  taken  out  on  the  21st,  returnable  on  the  22nd,  but 
it  was  not  finally  disposed  of  until  the  24th.  On  the 
24th,  after  disposal  of  the  summons,  the  defendant  de- 
manded oyer,  and  on  the  same  day  a copy  of  the  deed 
was  tendered.  The  defendant  said  it  was  not  perfect 
oyer  without  inspection  of  the  original,  and  the  person 
serving  it  then  took  away  the  copy.  The  service  of 
oyer  was  completed  on  the  25th,  and  on  the  same  day 
the  defendant  signed  judgment  for  want  of  a plea. 
Held,  that  when  the  summons  was  disposed  of,  the  de- 
fendant had  the  remainder  of  that  day,  the  24th,  to  take 
his  next  step;  that  the  demand  of  oyer  on  that  day  was 
in  time,  and  the  oyer  given  sufficient,  but  that  the  plain- 
tiff had  lost  the  benefit  of  such  oyer  by  taking  away  the 
copy  when  the  defendant  objected;  and  therefore  the 
defendant  had  until  the  end  of  the  25th,  after  oyer  com- 
pleted, to  plead,  and  judgment  was  signed  too  soon. 
Elliott  v.  Duggan,  147. 


INTERPLEADER. 

See  Attachment,  2. — Costs,  5. — Sheriff,  1,  3. 

Application  too  late.] — 1.  A writ  was  delivered  to  the 
sheriff  on  the  9th  of  October,  returnable  on  the  first  of 
Michaelmas  term  next.  A seizure  was  made  next  day, 
and  on  the  12th  two  parties  separately  gave  notice  of 
claim.  On  the  fifth  day  of  Michaelmas  term  the  sheriff 
applied  for  an  interpleader.  It  appeared  in  showing 
cause,  that  on  the  15th  of  October  the  plaintiff’s  bond 
of  indemnity  had  been  sent  to  him,  which  had  never 
been  returned,  and  that  the  sheriff  made  no  objection 
to  it  until  the  day  before  this  application.  Held,  the 
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delay  not  being  accounted  for,  that  the  application  was 
too  late.  Thompson  v.  Ward,  269. 

Practice.] — 2.  When  proceedings  in  interpleader  have 
begun  under  an  order  obtained  in  Chambers,  all  subse- 
quent applications  must  be  made  to  the  Judge  who 
granted  such  order.  Commercial  Bank  v.  Clark,  276. 

3.  The  sheriff  is  not  entitled  to  the  benefit  of  the  In- 
terpleader Act,  where  he  has  allowed  any  large  portion 
of  the  goods  to  be  taken  out  of  his  possession.  Wheeler 
y.  Murphy  et  al.,  336. 


INTERROGATORIES  (ADMINISTERED  TO 
PRISONER). 


See  Jurat,  2. 


IRREGULARITY. 

See  Cognovit,  3. — Execution,  1. — Fi.  Fa. — Judgment,  4. 
— Rule  Nisi. — Venue,  1. 


JUDGE  IN  CHAMBERS. 

See  Municipal  Elections,  16. — Summons,  3. 

A judge  in  Chambers  has  power  to  review  and  de- 
cide on  the  sufficiency  of  the  evidence  returned  by  the 
committing  magistrates,  or,  if  necessary,  to  hear  further 
testimony.  Regina  v.  Tubbee,  98. 


JUDGE’S  ORDER. 
See  Costs,  3,  8. 


JUDGMENT. 

See  Arbitration,  3.  — Cognovit,  1,  3. — Computation. — 
Executors.— Notice  of  Taxation.— Set  off,  1,  2,  3. 
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1.  Held,  under  13  & 14  Yic.  ch.  57,  that  the  rule  for 
judgment  nisi  must  be  sued  out  in  the  office  of  the 
deputy  clerk  of  the  Crown,  in  the  county  where  the 
premises  are  situate.  Doe  dem.  Elliott  ex  Ux.  v. 
Roe,  11. 

2.  Where  a defendant  has  omitted  to  defend  himself 
against  an  alleged  improper  demand,  but  allowed  judg- 
ment to  go  by  default  against  him,  where  he  had  a full 
opportunity  of  offering  his  defence  to  the  consideration 
of  a jury:  Held,  per  Draper,  J.,  that  under  such  circum- 
stances the  Court  will  not  interfere,  unless  fraud  is 
shewn.  Held  also,  that  where  a writ  of  fieri  facias  is 
in  itself  regular,  the  Court  will  not  set  it  aside  because 
the  sheriff  did  not  take  any  proceedings  under  it  during 
its  currency,  but  advertised  lands  after  the  return  day 
thereof.  And  held  also,  that  where  the  assignee  of  the 
judgment  against,  the  defendant  accepted  and  retained 
a conveyance  of  a piece  of  land,  for  which  £55  was  the 
stated  consideration,  although  he  represented  that  he 
allowed  this  sum  for  the  land,  in  consideration  and  as 
a part  of  general  settlement  between  them,  still,  having 
elected  to  take  the  benefit  of  the  conveyance,  he  must 
allow  the  consideration  money  in  reduction  of  the  ex- 
ecution. Morrison,  Administrator  of  Kinnear,  v. 
Rees,  25. 

Rond — Satisfaction.] — 3.  The  plaintiff  had  recovered 
£16  13s.  4d.  as  damages  for  breach  of  the  condition  of 
a bond,  the  penalty  in  which  was  £500.  Judgment  had 
been  entered  for  the  debt  and  damages,  and  duly 
registered.  The  defendant  applied,  on  an  affidavit 
shewing  payment  of  the  damages  and  costs,  to  have 
satisfaction  entered  and  the  certificate  removed.  The 
application  was  refused  with  costs,  as  the  plaintiff  was 
entitled  to  have  the  judgment  stand  as  a security  for 
further  breaches.  Hill  v.  Hill  et  al.,  268. 

Irregularity.] — 4.  Where  judgment  was  entered  and 
execution  is|ued  in  Toronto,  the  original  papers  being 
filed  in  an  outer  county,  the  non-transmission  of  such 
papers  was  held  to  be  no  irregularity,  particularly  as 
prompt  action  had  not  been  taken  in  the  matter.  Fel- 
ton v.  Executors  of  Conley,  319. 


JUDGMENT  OF  NON  PROS. 


See  Non  Pros. 
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JUDGMENT  AS  IN  CASE  OF  NONSUIT. 

See  Replevin,  1. — Venue,  3. 

1.  Where  a plea  concluding  to  the  country  was  served, 
with  a demand  of  replication,  on  the  13th  of  Decem- 
ber, and  not  replied  to  until  the  30th  of  August 
following:  Held,  that  the  defendant  could  not  obtain 
judgment  as  in  case  of  a nonsuit,  for  plaintiff’s  not  pro- 
ceeding to  trial  pursuant  to  a notice  of  trial  served  be- 
fore the  replication,  the  cause  not  being  then, at  issue; 
Davidson  v.  Lowry,  3. 

2.  When  a record  was  entered  for  trial,  and  the  plain- 
tiff’s attorney  forebore  trying  it,  at  the  particular  re- 
quest of  the  defendant:  Held,  that  the  defendant  could 
not  obtain  judgment  as  in  case  of  a nonsuit.  Jones  v. 
Green,  19. 

3.  Notice  of  trial  having  been  given,  and  afterwards 
countermanded,  a rule  for  judgment  as  in  case  of  a non- 
suit was  obtained,  and  the  plaintiff  objected  that  the 
cause  was  not  at  issue,  inasmuch  as  no  similiter  had 
been  added,  made  up  and  delivered:  Held,  that  the 
plaintiff  having  given  notice  of  trial,  could  go  behind 
his  own  act,  and  say  that  the  cause  was  not  at  issue, 
for  want  of  a similiter  which  he  himself  might  have 
added.  Wilkes  v.  Wilkins,  Executrix,  90. — See  also  No. 
6 infra. 

Peremptory  undertaking — Facts  shewn  to  relieve  de- 
fendant from  costs.] — 4.  On  motion  for  judgment  as  in 
case  of  a nonsuit,  it  appeared  that  when  the  cause  was 
called  on  for  trial  the  plaintiff  was  unable  to  proceed, 
his  witnesses  being  absent,  and  the  case  was  struck  out 
of  the  docket.  Neither  the  defendant  nor  his  witnesses 
were  then  present  in  Court.  On  the  return  of  his  wit- 
nesses, the  plaintiff  moved  to  restore  the  case  to  the 
docket,  having  previously  notified  the  defendant  of  his 
intention  to  do  so,  but  the  defendant  refused  to  con- 
sent. It  was  not  shewn  that  the  defendant’s  witnesses 
were  in  attendance  at  the  time  of  such  refusal,  and  the 
defendant  swore  that  he  believed  some  of  them  had  re- 
turned home.  Held,  that  the  plaintiff  was  not  entitled 
to  have  the  rule  discharged  on  the  peremptory  under- 
taking, except  upon  payment  of  costs.  Finn  v.  Perry, 
126. 

Ejectment — Plaintiff  allowed  to  withdraw  rule  to  dis- 
continue.]— 5.  On  a motion  for  judgment  as  in  case  of  a 
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nonsuit,  in  an  action  of  ejectment,  the  plaintiff  con- 
sented that  the  rule  should  be  absolute  if  a rule  to  dis- 
continue were  not  taken  out  within  a month.  A rule 
to  discontinue  was  taken  out,  and  a notice  of  taxation 
served,  which  was  enlarged.  The  Court,  under  the  cir- 
cumstances of  this  case,  afterwards  allowed  the  plain- 
tiff to  withdraw  his  rule  to  discontinue,  and  to  proceed 
to  trial,  on  payment  of  costs  and  on  giving  additional 
securitv  for  costs  in  the  action.  Doe  dem.  Hay  v. 
Hunt,  128. 

6.  A plaintiff  having  given  notice  of  trial  is  estopped 
from  objecting  that  issue  is  not  joined  for  want  of  a 
similiter.  Archibald  v.  Cameron,  138. 

7.  Where  a cause  has  been  once  tried,  the  defendant 
cannot  obtain’  judgment  as  in  case  of  a nonsuit,  but 
must  carry  the  record  down  by  proviso.  Ib. 

Issues  in  law  and  fact.] — 8.  When  there  are  issues 
in  law  and  in  fact,  the  plaintiff  must  go  to  trial  within 
two  assizes  after  the  issues  in  fact  joined,  and  not  after 
the  determination  of  the  demurrer.  Brown  v.  Tag- 
gart, 212. 

9.  A cause  having  been  called  on  for  trial,  the  parties 
not  being  ready,  was  placed  at  the  foot  of  the  docket. 
Several  other  cases  were  similarly  treated  at  the  same 
time,  the  learned  Judge  stating  that  if  they  were  not 
afterwards  disposed  of  for  want  of  time,  they  should 
not  be  made  remanets.  A rule  having  been  obtained 
for  judgment  as  in  case  of  nonsuit,  held,  that  such 
rule  could  be  discharged  only  on  the  peremptory  under- 
taking and  on  payment  of  costs.  White  et  al.  v. 
Brown,  260. 

10.  This  case  was  placed  at  the  foot  of  the  docket 
under  the  same  circumstances  as  the  last,  the  plaintiff 
being  unprepared  in  consequence  of  the  absence  of  docu- 
mentarv  evidence.  Held,  as  in  the  last  case.  Ketchum 
v.  Vollick,  262. 

11.  A defendant  may  move  for  judgment  as  in  case 
of  nonsuit,  without  giving  a term’s  notice  of  proceed- 
ing, although  nothing  has  been  done  in  the  cause  with- 
in four  terms.  McCormick  v.  McCrea,  358. 

Excuse  for  not  going  to  trial — What  sufficient.] — 12. 
The  plaintiff  withdrew  his  record  in  consequence  of  the 
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ruling  of  the  Judge  at  Nisi  Prius  in  the  case  standing 
next  before  it,  and  involving  similar  points.  Held,  a 
sufficient  excuse  to  discharge  a rule  for  judgment  as 
in  case  of  nonsuit,  on  the  peremptory  undertaking  and 
on  payment  of  costs;  and  the  Court  refused  to  annex 
as  a condition  that  the  evidence  of  a witness  in  that 
case,  who  would  be  required  in  this  for  the  same  pur- 
pose, and  who  was  about  to  go  abroad,  should  be  read 
from  the  Judge’s  notes.  Gooderham  et  al.  v.  Taylor  et 
al.,  376. 

Application  to  discharge  peremptory  undertaking.] 
— 13.  On  motion  to  discharge  the  peremptory  under- 
taking and  make  absolute  the  rule  for  judgment -as  in 
case  of  nonsuit,  the  Court  thought  that  the  plaintiff  had 
shewn  a sufficient  excuse  for  not  going  to  trial;  but  as 
defendant  had  neglected  to  apply  in  due  time  to 
enlarge  his  undertaking,  the  motion  was  granted  only 
on  payment  of  costs,  and  on  plaintiff’s  giving  a new 
undertaking  to  try  at  the  next  assizes.  Callman  et  al. 
v.  Brown,  383. 


JURAT. 

1.  Jurat  stating  that  two  deponents  (naming  them) 
were  sworn,  is  sufficient  compliance  with  the  rule  of 
Court.  Keefer  v.  Hawley,  1. 

Debtor — Interrogatories — Form  of  answers,  and  of 
jurat  to  affidavit.] — 2.  The  answers  of  a prisoner  to 
interrogatories,  being  styled  in  the  cause,  and  entitled 
in  the  proper  Court,  were  headed  “ The  answers  upon 
oath  of,”  etc.,  and  proceeded  thus:  “To  the  first  inter- 
rogatory, he  saith,”  etc.  2.  To^  the  second  interroga- 
tory, etc.,  not  adding  he  saith.  To  the  fifteenth  inter- 
rogatory only  the  figures  15  were  prefixed.  The  jurat 
stated  that  the  deponent  was  sworn,  etc.,  “and  made 
oath  that  the  foregoing  answers  were  true,  on  this  8th 
day  of  March,  1854.”  Held,  that  the  form  of  the 
answers  and  the  jurat  were  defective;  and  a summons 
obtained  upon  them  was  discharged,  but  without  preju- 
dice to  another  application.  Addy  v.  Brouse,  234. 

3.  A commissioner  sufficiently  designates  himself  in 
a jurat,  by  adding  the  words  “ a Commr.”  Pawson  et 
al.  v.  Hall,  294;  Brett  v.  Smith,  309. 


JUSTICE  OF  THE  PEACE. 
See  Municipal  Elections,  13,  14. 
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LACHES 

See  Delay. 

An  application  made  after  a lapse  of  six  years,  to 
set  aside  proceedings  as  contrary  to  good  faith,  was 
refused,  under  the  circumstances  of  this  case.  Gore 
Bank  v.  Gunn,  323. 


LIEN. 


See  Set  off,  2,  3. 

■ 

____ 

LIMITS. 

See  Gaol  Limits. 


L.  S. 

Omission  of,  on  writ.] — See  Arrest,  4. 


MALICIOUS  ARREST. 

See  Affidavit  to  Hold  to  Bail,  7. — Attorney,  2. 


MAGISTRATE. 
See  Judge  in  Chambers. 


MANDAMUS. 

Application  for  mandamus — Entitling  of  affidavits.] 
— Semble,  that  affidavits  in  moving  for  a rule  nisi  for  a 

mandamus  may  be  entitled  In  re  Complaint  of  

7* > though  it  is  more  proper  to  entitle  them  only 

in  the  Court.  In  re  Complaint  of  the  Municipality  of 
the  Township  of  Augusta  v.  The  Municipal  Council  of 
the  United  Counties  of  Leeds  and  Grenville,  121. 
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MEMBERS  OF  PARLIAMENT. 
See  Attachment,  1. 


MESNE  PROCESS. 

See  Fi.  Fa. 


MISNOMER. 

See  Arrest,  10,  11. — Variance. 

When  a party,  by  his  own  conduct  and  admissions, 
has  justified  the  calling  him  by  a wrong  name,  he  cannot 
object  to  the  use  of  such  name  as  a misnomer:  and 
Held,  that  in  this  case  the  defendant  was  precluded 
from  raising  the  objection.  Browne  et  al.  y.  Smith,  347. 


MORTGAGE. 

See  Redemption. 


MUNICIPAL  ELECTIONS. 

See  Alienage. — Assessment  Roll. 

Evidence  of  relator,  how  far  sufficient.] — See  Evidence. 

Deputy  Reeve  disqualified  for  seat  in  county  council — 
Writ  issued  in  outer  county  returnable  in  Chambers  at 
Toronto — 12  Vic.  ch.  81,  sec.  33 — 16  Vic.  ch.  181,  sec  25.] 
— 1.  A County  Court  Judge  has  authority  to  direct  a writ 
for  the  trial  of  a contested  election  to  be  made  return- 
able before  the  Judge  in  Chambers  at  Toronto,  and  in 
that  case  it  is  the  duty  of  the  relator  to  see  that  the 
papers  are  transmitted.  Regina  ex  rel.  Lutz  v.  Wil- 
liamson, 94. 

2.  A township  councillor,  being  a contractor  with  the 
county,  and  having  been  elected  a deputy  reeve,  was 
held  disqualified  from  taking  his  seat  in  the  county 
council.  Ib. 

Qualification  for  alderman,  under  16  Vic.  ch.  181,  sec. 
18. J — 3.  The  defendant,  having  been  elected  an  alderman 

VOL.  I.  PRACTICE — 28 
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of  a ward  in  Toronto,  relied  for  his  qualification  upon 
three  leasehold  properties.  The  first  was  a house  for 
which  he  had  been  rated  in  the  collector’s  roll  for  the 
preceding  year  at  £35  annual  value,  but  in  which  he 
had  ceased  to  have  any  interest  since  the  June  before 
the  election.  Held,  not  available,  for  the  qualification 
must  be  held  at  the  time  of  election.  The  second  w’as 
a house  which  he  had  taken  after  giving  up  the  first, 
and  for  which  he  was  assessed  as  occupant  at  £45  annual 
value.  Held,  a good  qualification  to  that  amount;  and 
that  it  was  no  objection  that  the  defendant  had  not 
held  this  property  for  a year  when  elected,  for  the  sta- 
tute refers  to  the  extent  of  the  interest,  and  not  to  the 
time  for  which  it  must  have  been  held.  Quaere,  whether 
there  must  be  a year  of  the  term  yet  to  run  at  the  time 
of  election.  The  third  property  consisted  of  rooms  in 
the  second  storey  of  a house,  with  a separate  entrance 
from  the  street,  rented  by  the  defendant  and  one  T.  as 
partners,  and  occupied  by  them  as  a printing  establish- 
ment, and  for  which  they  were  rated  as  occupants  at 
£65  annual  value.  It  was  sworn  that  by  an  agreement 
between  the  defendant  and  T.,  made  in  November  before 
the  election,  the  whole  assessment  was  allowed  to  be 
charged  to  the  defendant’s  account,  and  that  he  had 
assumed  and  was  ready  to  pay  it.  Held,  that  if  the 
defendant  could  be  treated  as  separately  rated  at  all, 
it  could  only  be  for  half  the  annual  value — and  as  this, 
added  to  the  first  property  would  not  make  up  the  £80 
required  by  the  statute,  he  was  disqualified.  It  was 
therefore  unnecessary  to  determine  whether  the  last 
mentioned  property  was  of  such  a nature  as  to  afford  a 
qualification  within  the  terms  of  the  Act.  The  next 
candidate  could  not  be  declared  duly  elected,  as  the 
notice  given  to  the  electors  of  the  defendant’s  want  of 
qualification  was  not  sufficiently  explicit.  Regina  ex 
rel.  Dexter  v.  Gowan,  104. 

Contract  with  corporation — 16  Vic.  ch.  181,  sec.  25.] 
— 4.  Where  it  appeared  that  the  defendant,  at  the  time 
of  his  election  as  councillor,  had  a claim  upon  the  city 
for  certain  work  done  by  him  under  a contract  with  the 
corporation:  Held,  that  he  was  disqualified.  Regina 
ex  rel.  Davis  v.  Carruthers,  114. 

Candidates  nominated,  but  no  votes  offered — Miscon- 
duct of  the  returning  officer.] — 5.  At  an  election  for 
township  councillors,  after  the  nomination  of  several 
candidates,  the  returning  officer  adjourned  the  proceed- 
ings to  another  room,  in  order  to  receive  votes.  No 
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votes  were  tendered  for  any  one  (all  parties  holding 
back  for  some  unexplained  reason);  and  he  therefore 
closed  the  election  at  about  three  o’clock,  and  declared 
the  defendants  elected  “by  acclamation.”  Held,  that 
the  election  was  void.  The  Queen,  on  the  relation  of 
William  Smith,  y.  Edward  Brouse  et  ah,  180. 

6.  The  enactment  that  a writ  of  summons  to  set  aside 
an  election  must  be  applied  for  within  six  weeks,  means 
that  it  must  be  applied  for  as  the  practice  directs,  and 
therefore,  where  there  was  no  written  motion  paper, 
and  the  statement  was  not  signed,  as  required  by  the 
rules  of  Court,  the  application  was  held  too  late.^  Regina 
ex  rel.  Telfer  v.  Allan,  214. 

7.  The  signature  to  the  statement  was  held  not  to  be 
dispensed  with  by  the  affidavit  of  the  relator  endorsed, 
that  he  believed  the  grounds  of  objection  stated  within 
to  be  well  founded.  Ib. 

8.  Where  more  than  two  persons  were  rated  on  the 
collector’s  roll  above  £400  as  freeholders  (and  therefore 
qualified  for  township  councillors),  but  it  appeared  that 
they  were  not  freeholders,  but  holders  of  location  tickets 
from  the  Crown,  and  further  that  there  were  not  in  fact 
two  persons  qualified  to  be  elected — Held,  that  the  col- 
lector’s roll  was  not  conclusive  as  to  the  qualification; 
but  as  it  was  shewn  that  there  were  not  two  persons 
in  the  township  qualified,  the  relator  was  precluded 
from  objecting  to  the  qualification  of  those  elected.  Ib. 

Election  of  township  councillors — Place  of  holding 
election — 12  Vic.  ch.  81,  secs.  5,  9.] — 9.  A municipal 
council  by  by-law,  under  12  Vic.  ch.  81,  sec.  5,  appointed 
a place  for  holding  the  election  of  township  councillors. 
The  township  council  having  by  resolution  appointed 
another  place,  an  election  held  there  was  set  aside,  as 
the  change  could  be  made  only  by  by-law.  Regina  ex 
rel.  Allemaing  v.  Zoeger,  219. 

Returning  officer— His  duty  to  have  a copy  of  collec- 
tor’s roll  at  election — Want  or  inaccuracy  of  such  copy, 
how  far  an  objection.] — 10.  The  16  Vic.  ch.  181,  sec.  10, 
enacts,  that  it  shall  be  the  duty  of  the  returning  officer 
of  each  township  or  ward  to  procure  a true  copy  of  the 
collector’s  roll  for  the  year  preceding  the  election, 
which  copy  shall  be  verified  by  the  affidavit  of  such 
collector,  and  also  by  that  of  the  returning  officer,  to 
be  taken  before  any  justice  of  the  peace  for  the  county, 
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etc.  It  appeared  that  in  this  case  the  roll  used  by  the 
returning  officer  was  a true  copy  of,  and  taken  from  the 
assessor’s  roll,  and  not  from  that  of  the  collector,  but  it 
was  sworn  that  the  collector’s  roll  itself  was  a true 
copy  of  the  assessor’s  roll — Held,  sufficient.  Regina  ex 
rel.  Ritson  v.  Perry  et  al.,  237. 

11.  Held  also,  that  an  election  can  not  be  set  aside 
because  the  returning  officer  had  no  copy  or  an 
incorrect  copy  of  the  roll,  unless  it  be  shewn  that  the 
absence  or  inaccuracy  of  such  roll  has  prejudiced 
the  election;  or  that  some  candidate  or  voter 
refused  on  that  ground  to  proceed,  and  relied 
upon  the  objection.  It  may,  perhaps,  also  be 
necessary  to  shew  that  the  candidates  returned  were 
not  all  eligible ;t  or  that  they  had  not  in  fact  a majority 
of  legal  votes.  Ib. 

12.  Neither  is  it  any  objection  that  the  copy  of 
roll  was  not  verified,  as  the  statute  requires,  at  least 
unless  the  exception  be  taken  before  or  during  the  elec- 
tion, or  some  variance  be  shown  between  the  copy  used 
and  the  original.  Ib. 

Authority  of  J.  P.  for  united  counties,  how  affected 
by  separation.] — 13.  The  affidavit  of  the  returning 
officer  verifying  the  roll  was  sworn,  on  the  2nd  of  Janu- 
ary, before  A.,  who  held  a commission  as  justice  of  the 
peace  for  the  united  counties  of  York,  Ontario  and  Peel. 
Ontario  had  been  separated  from  York  and  Peel  by  pro- 
clamation issued  at  Quebec  on  the  31st  of  December, 
but  it  was  not  shewn  that  any  one  in  Ontario  knew  of 
this  proclamation  until  after  the  election.  Held,  that 
A.  had  authority  to  take  the  affidavit.  Ib. 

14.  Quaere,  whether  A.,  notwithstanding  the  separa- 
tion, would  not  still  continue  J.P.  for  the  three  coun- 
ties, and  authorized  to  act  for  any  one  while  he  was  in 
it,  or  at  least  for  that  in  which  he  was  resident.  Ib. 

15.  The  village  of  Smith’s  Falls  was  incorporated  by 
proclamation  in  September,  1853,  and  for  that  year  the 
property  in  the  village  was  assessed  in  the  roll  for 
North  Elmsley,  of  which  it  formed  part.  The  14  & 15 
Vic.  ch.  109,  schedule  A,  part  11,  repeals  the  12  Vic.  ch. 
81,  sec.  57,  and  requires  that  the  returning  officer  shall 
procure  a correct  copy  of  the  collector’s  roll  for  the 
village  for  the  year  next  preceding  the  election ; making 
no  provision,  as  the  repeal  clause  did,  for  the  case  of 
villages  incorporated  after  the  rolls  have  been  made 
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up.  In  this  case  the  roll  of  the  township  for  the  pre- 
ceding year  was  used  at  the  election.  The  want  of  a 
village  roll  was  objected  to  on  the  argument  and  dis- 
cussed, but  it  was  not  set  forth  in  the  statement  as  an 
objection,  and  the  Chief  Justice  therefore  refused  to 
entertain  it.  Quaere,  as  to  the  effect  of  such  objection, 
if  properly  taken.  Regina  ex  rel.  Carroll  v.  Beckwith 
et  al.,  278. 

16.  Disclaimer — Effect  of  new  election  illegally 
ordered.]1 — On  the  4th  of  March  the  relator  obtained  a 
summons  to  contest  defendant’s  election,  and  the  writ 
and  statement  were  served  on  that  day.  On  the  9th 
the  defendant  sent  a written  disclaimer  to  the  Judge 
in  Chambers,  which  was  received  on  the  10th,  and  on 
the  13th  the  relator’s  affidavit  was  filed,  stating  that 
defendant  consented  to  his  own  nomination  and  had 
taken  his  seat,  etc.  No  proof  of  the  grounds  taken  in 
the  statement  were  ever  filed,  and  the  case  was  then 
allowed  to  drop.  On  the  27th  of  April  the  relator  filed 
a further  affidavit,  stating  that  after  the  disclaimer  the 
reeve  had  ordered  a new  election,  at  which  he,  the  rela- 
tor, was  duly  elected,  but  that  the  defendant  persisted 
in  retaining  his  seat,  contending  that  it  had  not  become 
vacant  by  his  disclaimer.  The  Chief  Justice,  under 
these  circumstances,  refused  to  give  judgment  as  if  the 
matter  were  still  pending  on  the  summons,  there  being 
no  proof  of  any  of  the  objections  taken;  but  held,  that 
the  disclaimer  could  not  nullify  the  election,  as  the 
parties  seemed  to  have  supposed;  and  that  if  the  coun- 
cil should  support  the  relator  in  his  seat,  the  defend- 
ant or  some  one  else  must  move  against  his  election  on 
the  ground  that  it  was  illegally  ordered;  or  that  the 
Judge  who  was  in  Chambers  at  the  return  of  the  sum- 
mons might  perhaps  enter  an  adjournment  to  a certain 
day,  and  call  for  proofs  as  to  the  first  election,  and  give 
judgment.  Regina  ex  rel.  Freeman  v.  Jones,  306. 


NEW  TRIAL. 

On  payment  of  costs — When  payment  must  be  made.] 
* — Where  a new  trial  is  granted  on  payment  of  costs,  the 
party  obtaining  it  should  proceed  with  the  taxation  and 
payment,  so  as  to  enable  the  case  to  be  tried  on  the 
next  opportunity,  but  the  omission  to  do  so  will  not 
necessarily  deprive  him  of  the  benefit  of  his  rule;  and 
in  this  case  it  was  held  that  sufficient  excuse  was  shown. 
Grantham  v.  Powell,  256. 


434 


DIGEST  OF  CASES. 


NISI  PRIUS  RECORD. 

See  Amendment,  3. — Dower,  1. 

Discrepancy  between  declaration  and  record — Objec- 
tion waived.] — Trespass  for  breaking  and  entering  a 
saloon.  The  declaration  filed  and  served  contained  no 
statement  that  the  saloon  was  the  plaintiff’s,  but  the 
words  “ of  the  plaintiff  ” were  inserted  in  the  record. 
The  defendant’s  attorney  was  aware  of  this  at  the  trial, 
but  went  on  with  his  defence,  and  the  plaintiff  had  a 
verdict.  Held,  that  the  objection,  if  fatal,  was  waived. 
But  in  another  part  of  the  declaration  it  was  averred 
that  the  defendant  broke  divers  doors  of  the  plaintiff, 
belonging  to  the  said  saloon;  and  semble,  that  this 
would  have  been  sufficient  after  verdict.  Snow  v.  John- 
son, 156. 


NON  PROS. 

1.  After  a lapse  of  four  terms  without  any  proceed- 
ings, a defendant  must  give  a term’s  notice  of  his  in- 
tention to  proceed  before  signing  judgment  of  non  pros. 
Bain  v.  Boulton,  14. 

[2.  The  plaintiff  having  arrested  the  defendant,  pro- 
ceeded in  the  suit  and  obtained  a verdict.  After  ver- 
dict, the  plaintiff  obtained  an  order  to  set  aside  the 
recognizance  of  bail  and  to  take  the  same  off  the  files, 
on  account  of  an  alteration  made  after  filing.  The 
plaintiff,  notwithstanding  his  proceeding  in  the  action, 
had  taken  an  assignment  of  the  bail  bond  from  the 
sheriff,  and  sued  upon  it  as  well;  and  the  defendant 
in  this  action  pleaded  that  special  bail  had  been  entered 
in  the  original  action,  and  demanded  a replication,  and 
the  defendant  not  replying,  signed  judgment  of  non 
pros.  Held,  that  such  judgment  was  regular.  Caspar 
v.  Herschberg,  175. 


NONSUIT. 

Judgment  as  in  case  of.] — See  “ Judgment  as  in  case 
of  Nonsuit.” 


NOTICE  TO  ADMIT. 

Summons.] — On  a notice  to  admit,  no  summons  can 
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be  taken  out  until  the  expiration  of  forty-eight  hours 
from  the  time  specified  in  the  notice  for  an  inspection 
of  the  documents.  Cary  v.  Cumberland,  140. 


NOTICE  OF  ASSESSMENT. 
See  Service,  4. 


NOTICE  OF  TAXATION. 

See  Arbitration  and  Award,  19. 

Semble,  that  omission  of  notice  of  taxation  is  no 
ground  on  which  judgment  and  execution  would  be  set 
aside.  Felton  v.  Executors  of  Conley,  319. 


NOTICE  OF  TRIAL. 

See  Judgment  as  in  Case  of  Nonsuit,  3. — Rule  Nisi,  6. 

A notice  of  a trial  in  a suit  against  two  defendants 
having  been  served  with  the  name  of  only  one  defend- 
ant therein,  is  a nullity;  and  the  rule  to  set  aside  a 
nonsuit  for  not  confessing  lease,  entry  and  ouster,  must 
be  absolute.  Doe  Read  v.  Paterson  and  Ireton,  45. 


OYER. 

See  Interlocutory  Judgment. 


PAPERS  FILED. 

See  Declaration. — Ejectment,  4. — Fi.  Fa. — Judgment,  4. 

Taking  papers  off  files.] — Papers  should  not  be  taken 
off  the  files  without  leave  of  the  Court  or  a Judge. 
Browne  et  al.  v."  Smith,  347. 


PARLIAMENT. 


See  Attachment,  1. 
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PARTICULARS 

Of  the  premises  claimed  in  dower.] — See  “ Dower/’  4. 


PARTNERSHIP. 
See  Cognovit,  1. — Demurrer. 


PEREMPTORY  UNDERTAKING. 
See  Judgment  as  in  Case  of  Nonsuit. 


PLEADING. 

See  Demurrer. — Dower,  3. — False  Plea. — Seduction. 

A defendant  will  not  be  allowed  to  plead  special  pleas 
in  addition  to  the  general  issue  “ by  statute.”  O’Dono- 
hoe  v.  Maguire,  131. 


POUNDAGE. 

See  Ca.  Sa.,  3. 


PRISONER. 

See  Arrest. — Declaration — Gaol  Limits. — Affidavit  to 
hold  to  Bail. — Judge  in  Chambers. — Waiver. 

Prisoner  in  custody  under  Ca.  Sa. — Application  for 
discharge — 10  & 11  Vic.  ch.  31,  secs.  2 and  3 — 5 Wm. 
IV.  ch.  3.J — The  third  section  of  10  & 11  Vic.  ch.  31, 
applies  only  to  persons  in  execution  for  debt;  and  held, 
therefore,  that  the  defendant,  being  in  custody  on  a 
Ca.  Sa.  on  a judgment  in  an  action  for  seduction,  must 
seek  relief  under  the  5 Wm.  IV.  ch.  3.  Merrall  v.  Fran- 
som,  230. 


PRIVILEGE. 


See'  Attachment. 
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PROVISO  (TRIAL  BY). 

See  Judgment  as  in  Case  of  Nonsuit,  7. 


QUALIFICATION. 

See  Municipal  Elections,  3,  8. 

Property  owned  by  a candidate,  but  not  mentioned 
in  the  assessment  roll,  cannot  be  made  available  as  a 
qualification.  Regina  ex  rel.  Carroll  v.  Beckwith  et 
al.,  278. 


RECOGNIZANCE  OF  BAIL. 

See  Affidavit  to  Hold  to  Bail. — Bail.— Gaol  Limits,  2 — 
Non  Pros,  2. 

* 


RECORD  (NISI  PRIUS). 
See  Nisi  Prius  Record. 


REDEMPTION. 

Redemption  by  mortgagor  under  7 Geo.  II.  ch.  20.] — 
1.  Held,  that  the  transaction  in  this  case  could  not, 
upon  the  contradictory  affidavits  filed,  be  considered  as 
coming  within  the  7 Geo.  II.  ch.  20.  Cory  v.  Vale,  210. 

2.  A mortgagor  is  not  under  that  Act,  entitled  as  of 
course  to  redeem,  because  the  plaintiff  has  given  no 
notice  denying  the  right;  but  the  plaintiff  may  still 
shew  that  the  case  is  not  one  within  the  meaning  of  the 
statute.  Ib. 


RELATOR. 

See  Evidence. — Municipal  Elections. 


RENT  CHARGE. 

1.  Under  a Fi.  Fa.  against  lands  and  tenements 
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against  the  plaintiff  in  this  suit,  in  favor  of  A.,  the 
sheriff  sold  to  A.  a rent  charge,  which  the  defendant 
in  this  suit  had  granted  by  deed  to  the  plaintiff  for  her 
life.  The  deed  contained  a personal  covenant  of  the 
defendant  to  the  plaintiff  to  pay  the  rent  charge.  Held, 
per  Burns,  J.,  that  A.  was  not  entitled  to  sue  on  the 
covenant  in  the  name  of  the  plaintiff.  Smith  v.  Turn- 
bull,  38. 

2.  Quaere,  whether  the  sale  to  A.  would  not  have  the 
effect  of  discharging  the  defendant  from  his  cove- 
nant. Ib. 

i 

3.  Quaere,  also,  whether  a rent  charge  can  be  sold 
under  an  execution  against  lands  (but  as  to  these  ques- 
tions see  note  to  page  40).  Ib. 


REPLEVIN. 

1.  The  14  & 15  Vic.  ch.  64,  sec.  7,  has  not  the  effect 
of  allowing  judgment,  as  in  case  of  nonsuit  in  an  action 
of  replevin.  Arnold  v.  Higgins,  139. 

/ 

Affidavit  by  plaintiff’s  agent,  not  describing  himself 
as  agent.] — 2.  In  the  affidavit  on  which  a writ  of  re- 
plevin issued,  the  deponent,  not  being  the  plaintiff  him- 
self, did  not  describe  himself  as  servant  or  agent  of  the 
plaintiff,  but  used  the  words  “ now  acting  for  the  said  ” 
(the  plaintiff).  Held,  that  this  alone  would  have  been 
insufficient;  but  the  affidavit  in  this  case  went  on  to 
state  particularly  the  position  and  quantity  of  the 
timber  replevied,  and  other  facts  from  which  the  agency 
might  be  inferred;  and  an  application  to  set  aside  the 
writ  was  therefore  refused.  Arnold  et  al.  v.  Hamilton 
et  al.,  263. 


RETURNING  OFFICER. 
See  Municipal  Elections,  5,  10,  11,  12. 


REVISION  OF  TAXATION. 
See  Taxation  of  Costs,  1. 
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RULE  NISI. 


See  Judgment,  1. 

An  application  haying  been  made  to  set  aside  a ver- 
dict on  the  ground  that  the  notice  of  trial  was  served 
too  late,  a preliminary  objection  was  taken,  that  it  was 
not  stated  in  the  rule  nisi  that  any  affidavits  were  filed. 
Held,  by  Burns,  J.,  that  the  preliminary  objection  must 
prevail,  it  being  invariably  the  practice  to  exact  this 
particularity  in  the  rule  nisi.  McKay  v.  McDiannid,  58. 


SATISFACTION. 
See  Judgment,  3. 


SECOND  ARREST. 
See  Arrest,  5,  13. 


SECOND  APPLICATION. 

Where  a rule  to  set  aside  a judgment  was  enlarged 
from  Practice  Court  to  a day  after  term  in  Chambers, 
to  afford  an  opportunity  of  correcting  a defect  in  the 
service,  and  was  not  then  disposed  of,  as  the  service 
could  not  be  completed  in  time.  Held,  that  the  defend- 
ant might  apply  again  in  the  following  term.  Huff  v. 
Cameron  et  ah,  255. 


SECURITY  FOR  COSTS. 

See  Dower,  2.— Judgment  as  in  Case  of  Nonsuit,  5. 

1.  Semble,  that  an  affidavit  to  obtain  security  for 
costs,  that  deponent  is  informed  and  believes  that  plain- 
tiff resides  abroad,  is  sufficiently  positive.  Morgan  v. 
Hellems,  363. 

2.  In  this  case  the  application  was  refused  on  the 
ground  of  delay,  being  made  on  the  23rd  of  January, 
after  issue  joined,  and  on  an  affidavit  sworn  on  the 
4th.  Ib. 
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3.  A plaintiff  from  England,  coming  out  to  this  coun- 
try merely  for  the  purpose  of  attending  to  the  suit,  and 
intending  to  return  when  it  is  over,  must  give  security 
for  costs.  Grill  v.  Hodgson,  381. 


SEDUCTION. 

See  Prisoner. 

In  an  action  for  seduction  the  defendant  cannot 
traverse  the  service.  John  Lake  and  Hannah  Lake,  his 
wife,  v.  Bemis,  359. 


SERVICE. 

See  Amendment,  2. — Arrest,  8. — Declaration. — Seduc- 
tion.— Venue. 

Testatum  Act,  8 Vic.  ch.  36 — Service  of  papers  by 
putting  up  in  Crown  office.] — 1.  When  an  action  is  com- 
menced by  a writ  issued  under  the  authority  of  the  Tes- 
tatum Act,  8 Vic.  ch.  36,  from  one  outer  county  to 
another,  the  papers  must  be  served  as  that  Act  directs, 
and  cannot,  under  the  rule  of  M.  T.  4 Geo.  IV.  be  put 
up  in  the  Crown  office  in  the  county  where  the  venue 
is  laid.  Houghton  & May  v.  Hudson,  160. 

2.  Service  of  a summons  in  ejectment  on  a tenant  of 
part  of  the  premises,  who  was  not  named  in  the  writ. 
Held,  bad.  The  Queen  v.  Benson,  221. 

Contradictory  affidavits  as  to  service  of  papers.] — 
3.  A rule  nisi  to  set  aside  interlocutory  judgment,  etc., 
was  granted,  on  defendant’s  affidavit,  stating  that  he 
had  been  served  with  no  papers  since  the  writ  of  sum- 
mons, nor  had  any  come  to  his  knowledge,  or  been  left 
for  him  at  his  house  or  place  of  business.  This  was 
met  by  affidavits  swearing  positively  to  service  of  de- 
claration and  notice  of  assessment,  but  not  shewing 
how  the  service  was  made.  Held,  sufficient,  and  that 
the  rule  must  be  discharged  with  costs.  Harper  v. 
Branton,  267. 

Notice  of  assessment — Sufficiency  of  service — Receipt 
by  attornies  for  defendant.] — 4.  Notice  of  assessment 
was  sent  to  the  sheriff  for  service,  and  was  returned  by 
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him  to  the  plaintiff’s  attorney  with  the  following  en- 
dorsement : “ Received  a copy  of  the  within,  for  defend- 
ant,” signed  by  “ E.  & G.,”  attornies,  in  the  handwriting 
of  G.  For  the  plaintiff  it  was  shown  that  E.  & G.  were 
constantly  in  the  habit  of  accepting  service  for  defend- 
ant; but  G.  stated  that  he  only  consented  at  the  bailiff’s 
request  to  hand  such  notice  to  defendant  as  soon  as  he 
should  see  him,  and  that  the  indorsement  was  intended 
not  as  an  acceptance  of  service,  but  as  showing  a will- 
ingness to  hand  the  notice  to  defendant.  There  was  no 
denial  that  E.  & G.  were  in  the  habit  of  accepting  ser- 
vice for  defendant,  nor  any  assertion  that  G.  told  the 
bailiff  what  he  intended  by  the  receipt  endorsed.  Held, 
a sufficient  service.  Rutledge  v.  Thompson,  275. 


SET  OFF. 

See  Costs,  3,  6. 

Application  to  set  off  judgments.] — 1.  A rule  to  set 
off  a judgment  recovered  by  defendant  against  the 
plaintiff  against  the  judgment  in  this  cause,  was  dis- 
charged with  costs,  because  it  appeared  that  the  plain- 
tiff had  assigned  this  judgment  bona  fide  to  a third  party 
and  that  the  defendant  had  notice  of  such  assignment. 
Miller  v.  Thompson,  245. 

Attorney’s  lien.]— 2.  Under  the  circumstances  stated 
below,  the  plaintiff  in  this  action  was  allowed  to  set  off 
a judgment  obtained  by  the  defendant  against  him  in 
a former  action,  against  the  amount  of  this  judgment, 
for  which  the  present  defendant  was  in  custody,  saving 
the  attorney’s  lien  in  the  first  judgment.  Reed  v. 
Smith,  321. 

Assignment — Attorney’s  lien.]-— 3.  Two  actions  com- 
menced in  December  were  tried  in  May;  the  plaintiff 
had  a verdict  in  one  and  defendant  in  the  other.  In 
March  the  plaintiff  assigned  all  his  effects  to  his  attor- 
ney for  the  benefit  of  creditors.  Held,  that  notwith- 
standing the  assignment,  the  defendant  was  entitled  to 
set  off  his  costs  against  the  plaintiff’s  verdict  and  costs, 
saving  the  attorney’s  lien  for  his  costs,  if  it  could  be 
shewn  that  the  property  assigned  to  him  was  insuffi- 
cient to  pay  them.  Tippett  v.  Haacke,  365. 


442 


DIGEST  OF  CASES. 


SHERIFF. 

See  Ca.  Sa.,  3. — Interpleader,  1,  3. 

1.  Where  a fi.  fa.  was  in  the  sheriff’s  hands,  and  after 
seizure  the  sale  was  delayed  until  an  interpleader  issue 
was  tried — the  jury  haying  found  that  part  of  the  goods 
seized  under  the  execution  were  the  defendant’s — the 
sheriff,  on  the  1st  of  October,  proceeded  to  sell  under 
the  execution,  but  by  the  consent  of  the  plaintiff  dis- 
continued the  sale  and  returned  a sale  to  the  amount 
of  £4,  and  goods  in  hand  to  the  amount  of  £15.  On  the 
26th  of  October,  and  after  this  return,  an  extent  at  the 
suit  of  the  Crown  against  the  defendant’s  goods  was  put 
into  the  sheriff’s  hands,  and  on  the  15th  of  November 
a ven.  ex.  in  this  suit  was  put  into  the  sheriff’s  hands. 
The  sheriff  obtained  a rule  nisi  to  amend  his  return  to 
the  fi.  fa.  by  returning  nulla  bona  in  whole  or  in  part,  or 
by  making  a special  return  of  the  facts.  Held,  per 
Draper,  J.,  that  the  rule  must  be  discharged;  that  the 
sheriff  should  convert  the  property  seized  into  money, 
and  that  an  application  might  be  made  to  the  Court, 
either  by  the  plaintiff  or  on  behalf  of  the  Crown,  to 
direct  him  to  pay  it  over.  Ford  v.  Story,  18. 

2.  A sheriff  having  been  ruled  to  return  a writ  of  fi. 
fa.,  without  stating  to  what  office  it  was  to  be  returned, 
and  it  appearing  that  the  writ  had  been  issued  from  the 
office  of  the  deputy  clerk  of  the  Crown,  and  that  the 
sheriff  might  have  returned  it  to  the  office  from  whence 
it  issued:  Held,  by  Draper,  J.,  that  an  attachment  could 
not  be  granted  against  him  on  an  affidavit  stating  that 
he  had  not  returned  the  writ  to  the  Crown  office,  To- 
ronto. Scott  v.  Benson,  32. 

Fi.  Fa. — Interpleader — Second  seizure  of  same  goods.] 
— 3.  The  sheriff  seized  upon  a fi.  fa.,  and,  the  goods  being 
claimed,  obtained  a summons  calling  upon  the  execu- 
tion creditor  and  the  claimant  to  interplead.  The  credi- 
tor did  not  attend,  and  the  sheriff  was  ordered  to  with- 
draw from  possession,  but  the  claimant  was  not  barred 
from  any  action  against  him.  Held,  that  the  sheriff 
was  not  prevented  from  seizing  the  same  goods  under 
an  alias  writ,  though  he  could  not  have  been  compelled 
to  do  so.  Dempsey  v.  Caspar,  189. 


SIMILITER, 

See  Judgment  as  in  Case  of  Nonsuit,  3,  6. 


DIGEST  OF  CASES. 


443 


SLANDER. 

See  Costs,  4. 


STATUTES  (CONSTRUCTION  OF). 

21  Jac.  I.  ch.  16.— See  “ Costs,”  4. 

22  & 23  Car.  II.  ch.  9.— See  “ Costs,”  9. 

8  & 9 W.  III.  ch.  2,  sec.  4.— See  “ Costs,”  9. 

7 Geo.  II.  ch.  20. — See  “ Redemption.” 

13  Geo.  II.  ch.  18. — See  “ Conviction.” 

49  Geo.  III.  ch.  4.— See  “ Arrest,”  1,  2,  3,  12—' Costs,” 
1,  2. 

2 Geo.  IV.  ch.  1,  sec. '35.— See  “ Judgment,”  4. 

3 Wm.  IV.  ch.  6. — See  “ Ashburton  Treaty.” 

5 Wm.  IV.  ch.  3. — See  “ Prisoner.” 
fl  Wm.  IV.  ch.  8.— See  “ Seduction.” 

6 & 7 Vic.  ch.  76  (Imperial). — See  “ Ashburton 
Treaty.” 

8 Vic.  ch.  36. — See  “Service,”  1. 

8 Vic.  ch.  48. — See  “Insolvent.” 

9 Vic.  ch.  81. — See  “ Arbitration  and  Award,”  27. 

10  & 11  Vic.  ch.  15.— See  “ Gaol  Limits,”  1. 

10  & 11  Vic.  ch.  31.— See  “ Prisoner.” 

12  Vic.  ch.  19. — See  “ Ashburton  Treaty.” 

12  Vic.  ch.  63. — See  “ Arrest,”  11,  14 — “ Capias  ” — 
“ Declaration  ” — “ Fi.  Fa.”  — “ Indorsement  ” — “ Sum- 
mons (Writ  of).” 

12  Vic.  ch.  68. — See  “ Fi.  Fa.” 

12  Vic.  ch.  78. — See  “ Municipal  Elections,”  13,  14. 

12  Vic.  ch.  81. — See  “Municipal  Elections,”  1,  2,  9, 
15. 

13  & 14  Vic.  ch.  53. — See  “ Attachment,”  2 — “ Costs,”' 
6 — “ Division  Court.” 

13  & 14  Vic.  ch.  57. — See  “Judgment,”  1. 

13  & 14  Vic.  ch.  58. — See  “ Dower,”  l. 
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13  & 14  Vic.  ch.  64. — See  “ Municipal  Elections,” 
5,  6. 

14  & 15  Vie.  ch.  64. — See  “ Replevin.” 

14  & 15  Vic.  ch.  109. — See  “ Assessor’s  Roll  ” — Muni- 
cipal Elections,”  8,  15 — “ Qualification.” 

14  & 15  Vic.  ch.  114. — See  “ Ejectment,”  1,  4,  5. 

16  Vic.  ch.  19. — See  “ Evidence.” 

16  Vic.  ch.  175.— See  “ Costs,”  4,  9. 

16  Vic.  ch.  177.— See  “ Attachment,”  2. 

16  Vic.  ch.  181. — See  “ Municipal  Elections,”  1,  2,  3,  4, 
10,  11,  12,  16. 

16  Vic.  ch.  182. — See  “ Municipal  Elections,”  10,  11, 12. 


STYLE  OF  CAUSE. 
See  Arbitration,  24. — Mandamus. 


SUBMISSION. 

See  Arbitration. 


SUMMONS. 

See  Municipal  Elections,  1. — Notice  to  Admit. 

1.  Where  the  name  of  the  clerk  in  the  Crown  office 
issuing  the  summons  was  incorrectly  transcribed  in  the 
copy — Held,  no  objection.  Hopkins  v.  Haskayne,  184. 

2.  A summons  in  Chambers  is  merely  a proceeding 
to  bring  the  parties  before  the  Judge,  and  the  rule  as 
to  entitling  is  not  so  strict  as  with  respect  to  rules  nisi 
etc. — therefore  a summons  in  which  the  cause  was  styled 
Chamberlain  et  al.  v.  Wood  et  al.  was  held  sufficient: 
an  order  must,  however,  be  properly  entitled.  Cham- 
berlain et  al.  v.  Wood  et  al.,  195. 

3.  A Judge  in  Chambers  has  a discretionary  power 
as  to  the  materials  on  which  a summons  may  be  issued, 
and  he  is  not  bound  to  be  as  particular  in  this  respect 
as  the.  Court  would  be.  Ib. 
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SUMMONS  (WRIT  OF). 

A writ  of  summons  directed  to  defendants  as  resi- 
dents of  the  township  of  Toronto,  in  the  county  of  York, 
(Toronto  being  in  the  county  of  Peel),  Held,  bad.  Hut- 
chinson y.  Street  et  al.,  367. 


SURRENDER. 
See  Ashburton  Treaty. 


TAXATION  OF  COSTS, 

See  Costs. — New  Trial. — Notice  of  Taxation. 

A revision  of  taxation  was  ordered  on  contradictory 
affidavits  filed  as  to  the  payments  sworn  to  in  the  affida- 
vit of  disbursements.  Smith  v.  McKay,  178. 


TERM’S  NOTICE. 

See  Judgment  as  in  case  of  Nonsuit,  11. — Non  Pros,  1. 


TESTATUM  ACT. 

See  Service,  1. 


TESTE  OF  WRITS. 
See  Capias,  2. 


TIME  (COMPUTATION  OF.) 
See  Ejectment,  5. 


TIME  TO  PLEAD. 

See  Amendment,  1,  2. — Interlocutory  Judgment. 

VOL.  I.  PRACTICE — 29 
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TRESPASS. 

See  Costs,  9. — Nisi  Prius  Record. 


TRIAL  BY  PROVISO. 

See  Judgment  as  in  case  of  Nonsuit,  7. 


VARIANCE. 

See  Gaol  Limits. — Nisi  Prius  Record. 

1.  A rule  nisi  having  been  obtained  on  an  attorney  to 
pay  over  to  Charles  Edward  Hatherley  a sum  of  money, 
a technical  objection  was  taken  that  the  complainant’s 
name  was  not  Charles  Edward,  but  Charles  Edmund: 
Held,  per  Draper,  J.,  that  the  objection  must  prevail. 
In  re  Latham,  one,  etc.,  on  the  complaint  of  Charles 
Edward  Hatherley,  91. 

Style  of  cause. — Affidavit.] — 2.  Where  in  the  style  of 
the  cause  the  plaintiff  was  called  “ Davids  Cass,”  but 
in  the  title  of  affidavits  in  support  of  a rule  nisi  in  the 
same  case  “ Davis  H.  Cass  ” and  “ Davis  Hawley  Cass  ” 
— Held,  a fatal  variance.  Beauchamp  v.  Cass,  291. 


VENIRE. 

See  Amendment,  3. 


VENUE. 


See  Ejectment,  4. 


1.  The  plaintiff  sued  out  his  writ  in  the  office  of  the 
deputy  clerk  of  the  Crown  of  the  United  counties  of 
Wentworth  and  Halton,  and  served  a declaration  with 
the  venue  laid  in  the  County  of  Norfolk.  Held,  per 
Burns,  J.,  that  the  service  of  the  declaration  was  irregu- 
lar. Wilkes  v.  Masecar,  46. 
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Venue  laid  in  the  united  Counties  of  York,  Ontario 
and  Peel  after  the  separation. — Demurrer.] — 2.  A Sum- 
mons was  sued  out  before  the  separation  of  Ontario 
from  York  and  Peel,  directing  defendants  to  appear  in 
the  united  counties  of  York,  Ontario  and  Peel:  it  was 
not  served  until  after  the  separation,  and  the  venue  in 
the  declaration  was  laid  in  the  three  united  counties. 
The  defendant  demurred  for  this  cause.  Held,  not  a 
frivolous  demurrer.  Plaxton  v.  Smith  et  al.,  228. 

Amendment — Judgment  as  in  case  of  nonsuit.] — 8.  In 
an  action  against  a bailiff  of  a Division  Court,  the  venue 
being  local  was  bj  mistake  laid  in  the  wrong  county, 
and  the  plaintiff  discovering  the  mistake  did* not  go  to 
trial  in  pursuance  of  his  notice — Cross  rules  having  been 
obtained,  the  plaintiff  was  allowed  to  amend  by  chang- 
ing the  venue,  and  the  defendant’s  rule  for  judgment 
as  in  case  of  nonsuit  was  discharged,  on  the  peremptory 
undertaking,  and  on  payment  of  costs.  Ward  et  al.  v. 
Sexsmith,  382. 


VERDICT. 

See  Arbitration  and  Award,  25. 


WAIVER. 

See  Affidavit  to  Hold  to  Bail,  6,  7. — Amendment,  3. — 
Arbitration  and  Award,  23. — Costs,  3. — Misnomer. 
— Nisi  Prius  Record. — Judgment  as  in  Case  of  Non- 
suit, 3,  6. 

Held,  that  the  defendant  in  this  case  had  not,  by 
making  proposals  for  settlement,  etc.,  waived  his  right 
to  a discharge.  Tyson  v.  McLean,  339. 


WITNESS. 


See  Evidence. 


44S 


DIGEST  OF  CASES. 


WRIT. 

See  Arrest,  4. — Capias. 

1.  A Capias,  addressed  “ To  the  Sheriff  of  the  United 
Counties  of  York  and  Peel,”  and  directing  him  to  take 
defendant,  “ if  he  shall  be  found  in  your  county,”  is 
sufficient;  for  the  latter  sentence  may  be  rejected  as 
surplusage.  Brett  y.  Smith,  309. 

2.  Defendant  was  arrested  on  a writ  of  Capias,  and  on 
the  copy  of  such  writ  served  there  was  no  direction  to 
take  bail  as  required  by  the  statute.  The  defendant 
being  arrested,  was  taken  to  the  sheriff’s  office,  and 
about  an  hour  afterwards  was  served  there  with  another 
copy  of  the  writ,  on  which  was  endorsed,  “ Take  bail 
for  £319  11s.  3d.” — not  saying  that  this  was  the  sum 
sworn  to,  nor  was  this  stated  on  the  original  either. 
The  next  day  the  defendant  was  served  in  gaol  with  a 
third  copy,  on  which  was  endorsed  the  same  direction, 
with  the  words  “ by  affidavit  ” added.  Held,  that  the 
arrest  was  bad.  Pegg  v.  Campbell  et  al.,  328. 
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